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VEMORANDUM OPI NI ON

Harold M Heidt, Defendant, filed on March 28, 2001
a notion for summary judgnent.! The Court advised Jana
Starling dsomer, a/k/a Jana H Ballard, Plaintiff, that her
response to the notion should be received by the Court within
twenty days. Plaintiff did not file a response. The Court,
havi ng considered the record and the argunents of counsel, now

publ i shes this menorandum opi ni on.

! Harold M Heidt is one of six defendants in this
adversary proceeding. The Court wll refer to Dr. Heidt as
Def endant in this nmenorandum opi nion. The renaini ng
defendants will be referred to by their nanes.

Plaintiff’s obligations to the six defendants arose from
a hotly contested child custody action. The Court entered an
order on August 16, 2000, in this adversary proceedi ng, which
determined that Plaintiff’s obligation to Edward T. Kel aher
was nondi schar geabl e i n bankruptcy.

The Court entered an order on Decenber 28, 2000, which
determned that Plaintiff's obligation to Donald Edward
A somer, Jr. was nondi schargeabl e i n bankruptcy.

Donal d Edward O sommer, Sr. and Janet H J somrer
w thdrew their responses to Plaintiff’s conplaint. The Court
entered a judgnent by default on March 1, 2001, which
determ ned that Plaintiff’s obligations to Donald Edward
A somer, Sr. and Janet H O sommer were dischargeable in
bankr upt cy.

Dr. C Barton Saylor did not file a response to
Plaintiff’s conplaint. The Court entered a judgnent by
default on April 20, 2000, which determned that Plaintiff’s
obligation to Dr. Saylor was di schargeable in bankruptcy.
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The material facts are not in dispute. Donald
Edward O sommer, Jr. (hereafter “M. O sommer”) is the fornmer
spouse of Plaintiff. Plaintiff and M. O somrer have two
m nor children. Plaintiff filed in state court in South
Carolina a child custody action against M. O somer. The
Horry County Departnent of Social Services filed a conplaint,
alleging that M. O sommer had sexual |y abused his children.
M. O somer had no contact with his children for seventeen
nmont hs because of the pendi ng sexual abuse charges. The state
court appointed Edward T. Kel aher as guardian ad litemto
pronote and protect the interests of the children. The state
court later dismssed the sexual abuse conpl ai nt agai nst
M. d sommer.

Def endant is a clinical psychol ogist. The guardian
ad litem pursuant to an order of the state court, retained
Def endant to assist in reunifying M. O somer with his
children. Defendant was successful in re-establishing the
relati onship between M. d somer and his children.

The issue presented to the state court for
determ nati on was whether Plaintiff or M. O sommer shoul d
have custody of their children. Defendant testified at the
child custody hearing that the unification process between
M. dsomer and his children had been conpleted. The state
court awarded custody of the children to M. O sonmer. The
state court noted that it benefited from Defendant’ s services
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in deciding that M. d somrer should be awarded custody. The
state court noted that neither Plaintiff nor M. d somer had
any significant resources. The state court, however, ordered
Plaintiff to pay $6,100 to Defendant for his professional
servi ces. ?

The state court’s order provided, in part, as
fol |l ows:

Based on her testinony, Plaintiff clearly has
the skills and educational training necessary
to secure viable outside enploynent and |
bel i eve she is capable of fully neeting al
financial obligations inposed by this Oder.

Mor eover, her financial situation is not
appreciably different fromthe Defendant-father
from whom she sought fees and costs. In the
interest of equity, | retain jurisdictionto
ensure the enforcenent of this award of fees
and costs for a period of one (1) year fromthe
date of this Order.

O somer v. A sommer, File No. 97-DR-26-2616 at 4-5 (Famly

Court of the Fifteenth Judicial GCrcuit, Horry County, S. C
Aug. 17, 1999).

Plaintiff filed a petition under Chapter 7 of the
Bankruptcy Code on October 21, 1999. Plaintiff filed on
January 24, 2000, a Conplaint to Determ ne D schargeability of
Certain Debts. Plaintiff contends that her obligations

arising under the state court’s order are dischargeabl e under

2 The state court also ordered Plaintiff to pay certain
expenses of the other defendants in this adversary proceeding.
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section 523(a)(5)(B) of the Bankruptcy Code.® In the notion
for summary judgnent, the only issue presented is whether
Plaintiff’s obligation to Defendant for his professional
services is dischargeable in bankruptcy.
Section 523(a)(5)(B) provides, in part, as foll ows:
8§ 523. Exceptions to discharge

(a) A discharge under section 727, 1141
1228(a), 1228(b), or 1328(b) of this title does
not di scharge an individual debtor from any
debt —

(5) to a spouse, fornmer spouse, or
child of the debtor, for alinony to,
mai nt enance for, or support of such spouse
or child, in connection with a separation
agreenent, divorce decree or other order
of a court of record, determ nation nade
in accordance with State or territorial
| aw by a governnental unit, or property
settl enment agreenent, but not to the
extent that-—

(B) such debt includes a liability
desi gnated as alinony, maintenance,
or support, unless such liability is
actually in the nature of alinony,
mai nt enance, or support;

11 U.S.C. A § 523(a)(5)(B) (West 1993 & Supp. 2000).

In Cummings v. Cumm ngs,* the Eleventh Circuit Court

of Appeals stated, in part:

311 U.S.C. A § 523(a)(5)(B) (West 1993 & Supp. 2000).
4 244 F.3d 1263 (11th Gr. 2001).
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Pursuant to § 523(a)(5), “a given donestic
obligation is not dischargeable if it is
‘“actually in the nature of’ alinony,
mai nt enance, or support.” In re Harrell, 754
F.2d 902, 904 (11th Cr. 1985). \ether a
given debt is in the nature of support is an
issue of federal law. In re Strickland, 90
F.3d 444, 446 (11th Cr. 1996). Although
federal |aw controls, state | aw does “provide
gui dance in determ ning whether the obligation
shoul d be considered ‘support’ under
8§ 523(a)(5).” 1d. To make this determ nation
a bankruptcy court shoul d undertake “a sinple
inquiry as to whether the obligation can
legitimately be characterized as support, that
is, whether it is in the nature of support.”
In re Harrell, 754 F.2d at 906.

In conducting this inquiry, a court cannot
rely solely on the |abel used by the parties.
As ot her courts have recognized, “‘it is likely
that neither the parties nor the divorce court
contenplated the effect of a subsequent
bankruptcy when the obligation arose.”” In re
G anakas, 917 F.2d 759, 762 (3d Gr. 1990)
(citation omtted). The court nust therefore
| ook beyond the | abel to exam ne whether the
debt actually is in the nature of support or
alinony. 1d. A debt is in the nature of
support or alinony if at the tine of its
creation the parties intended the obligation to
function as support or alinony. See Inre
Brody, 3 F.3d 35, 38 (2d Gr. 1993); In re
Sanpson, 997 F.2d 717, 723-24 (10th Cr. 1993);
In re Davidson, 947 F.2d 1294, 1296-97 (5th
Cr. 1991); In re G anakas, 917 F.2d at 762;
Tilley v. Jessee, 789 F.2d 1074, 1077 (4th Cr
1986); Shaver v. Shaver, 736 F.2d 1314, 1316
(9th Cr. 1984); WIllians v. WIllians, 703 F.2d
1055, 1057-58 (8th Cir. 1983). Thus, “the
party seeking to hold the debt nondi schargeabl e
has the burden of proving by a preponderance of
the evidence that the parties intended the
obligation as support . . . .” In re Sanpson,
997 F.2d at 723.

The undi sputed facts show that Plaintiff’s children



benefited from Defendant’s services. Defendant was successf ul
in re-establishing a relationship between Plaintiff’s children
and their father. The state court noted that it benefited
from Defendant’s services in deciding that M. d somrer should
be awarded custody of the children. Plaintiff’s children wll
continue to benefit from Defendant’s services.

O her courts have held that a debtor’s obligation to
pay the fees of a psychologist incurred in a child custody
proceedi ng are nondi schargeabl e in bankruptcy. Mller v.

Gentry (Inre Mller), 55 F. 3d 1487 (10th GCr.), cert. denied,

516 U.S. 916, 116 S. C. 305, 133 L. Ed. 2d 210 (1995); Mbeder

v. Moeder (In re Meder), 220 B.R 52, 55 (8th BAP 1998); see

generally Sinton v. Blaemre (Inre Blaenmire), 229 B.R 665,

668 (Bankr. D. Md. 1999) (inplies that fees awarded to
psychol ogi st appointed to represent interest of child would be
nondi schar geabl e) .

The Court can only conclude that Plaintiff’s
obligation to Defendant is a nondi schargeabl e support
obl i gati on under section 523(a)(5)(B)

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 2nd day of My, 2001.

ROBERT F. HERSHNER, JR
Chi ef Judge
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