UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
COLUMBUS DI VI SI ON

| N RE: : CASE NO. 00-41598
PEACH AUTO PAI NTI NG & CHAPTER 11
COLLI SI ON, | NC. :

Debt or,

RONALD E. WAGES,
Movant ,

VS.
PEACH AUTO PAI NTI NG &

COLLI SI ON, | NC.
Respondent .

MVEMORANDUM OPI NI ON

On March 7, 2001, the court held a hearing on the notion of
Ronal d E. Wages (“Movant”) to conpel Debtor to surrender |eased
prem ses. At the conclusion of the hearing, the parties were
gi ven an opportunity to submt briefs. Mvant filed a brief and
Debtor filed a letter brief in response. On March 16, 2001,
Movant filed an additional notion requesting an evidentiary
hearing to determ ne Debtor’s interest in the subject property.?
After considering the parties’ briefs and the applicable
statutory and case law, the court wll deny Muwvant’s notion to

conpel Debtor to surrender the | eased premses. The court wl|

1 This notion is actually captioned as “Mtion for Reconsideration and/or
Rehearing.” However, given the substance of the notion, the court wll
consider this notion as a request for an additional evidentiary hearing.



al so deny Movant’'s request for an evidentiary hearing.

FACTS

On January 21, 1994, Movant entered i nto an agreenent (“the
| ease”) with Lenward C. W/ banks, Jr. (“WIbanks”) in which
W | banks |eased from Mvant, the property located at 3556
Law encevill e H ghway, Tucker, GA (“leased prem ses”). After
the | ease was execut ed but prior to Debtor’s bankruptcy petition,
W | banks, who is the equity owner of Debtor, allowed Debtor to
use the prem ses as an autonobil e body pai nt and repair shop. On
July 25, 2000, Debtor filed a voluntary petition under Chapter 11
of the Bankruptcy Code. (“Code”).

On Septenber 15, 2000, Debtor filed a notion to extend the
tinme to accept or reject the | ease. (Doc.# 23). On Septenber 18,
2000, the court entered an order extending the tinme to Cctober
12, 2000. On Cctober 12, 2000, the court entered an another
order extending the tinme to Decenber 1, 2000. (Doc.# 38). This
| atter extension expired and Debtor never noved to accept or
reject the | ease.

On Decenber 11, 2000, Movant filed a notion for relief from
the automatic stay based on alleged violations of |ease
provisions resulting in the deterioration of the property. On
January 19, 2001, the court held a hearing on Mwvant’'s notion

whi ch was granted all ow ng Movant to pursue its renedies in state



court. Soon thereafter, Miwvant filed a state court di spossessory
conpl ai nt agai nst Debtor and Wl banks. At the relief from stay
hearing, it was conceded that because Debtor did not assune the
| ease or nmove to assunme the |ease before the |ast extension
expired, the |ease was deened rejected by operation of |aw
Therefore, any rights that Debtor may have had in the | ease, were
termnated at that tine.

At the March 7, 2001 hearing, the parties confirnmed these
facts established at the relief fromstay hearing. Both parties
stipul ated that WI banks was the hol der of the | easehol d because
there had been no witten assignnent of the |ease and that
Debtor’s rights in the | easehold were term nated once the |ease
was deened rejected.

Movant asserts that the court should conpel Debtor to
surrender the |eased prem ses pursuant to 8 365(d)(4) of the
Code. He nmamintains that WI banks assigned the | ease to Debtor
therefore, resulting in a valid sublease. Mvant al so presents
an estoppel argunent based on Myvant’'s acceptance of rent from
Debt or.

Debt or, however, asserts that its rights in the |ease,
subl ease or otherw se, were term nated when the | ease was deened
rejected. Debtor explains that it is occupying the |eased
prem ses with the express perm ssion of WI banks. Debtor argues
that its right to occupy this property is conpletely dependent
upon the rights of WI banks, which are being determned in the
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case currently pending in state court. Debtor further asserts
that it would be premature for the bankruptcy court to order
Debtor to surrender the | eased prem ses before the state court

determ nes W1l banks’ right to remain as a tenant.

DI SCUSSI ON

Section 365(d)(4) of the Code provides:
[I1]f the trustee [or debtor-in-possession] does not assune
or reject an unexpired | ease of nonresidential real property
under which the debtor is the lessee within 60 days after
the date of the order for relief, or within such additiona
time as the court, for cause, within such 60-day period,
fixes, then such |ease is deened rejected, and the trustee
shall imediately surrender such nonresidential rea
property to the | essor
11 U.S.C. 8§ 365(d)(4).
Appl yi ng t he above statutory provisionto the facts of this case,
it is clear that Debtor’s interests in the | ease were term nated
on Decenber 1, 2000. Debtor did not nove to accept or reject the
| ease, nor did Debtor request additional time within which to
file such notion. Therefore, the court finds that on Decenber 1,
2000, the |l ease was deened rejected pursuant to 8 365(d)(4).
The focus in this case, however, is whether the bankruptcy
court has the authority to order a debtor out of the |eased
prem ses. Sone courts have held that a deened rejection under §

365(d)(4) “nerely places the creditor [lessor] in a position to

pursue renedi es under the statelaw. . . .” Inre Adans, 65 B. R

646, 649 (Bankr. E.D. Pa. 1986); See also Inre Re-Trac, 59 B.R
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251 (Bankr. D. M nn. 1986). However, this court rejects that
vi ew and adopts the “majority and far nore persuasive view . .~

that the bankruptcy court can issue such an order. Anderson v.

Elmlinn, Inc. (Inre Elmlinn, Inc.), 942 F.2d 630, 634 (9th Cir.

1991); See also In re U S. Fax, 114 B.R 70 (Bankr. E.D. Pa.

1990)(rejecting In re Adans); In re Chris-Kay Foods East, Inc.,

118 B.R. 70 (Bankr. E.D. Mch. 1990); In re Dam anopoul os, 93

B.R 3, 6 (Bankr. N.D.N. Y. 1988)(holding that a deened rejected
| ease is no | onger property of the estate).

The difficulty in this case is the fact that there is a
third party involved. [If WIbanks and his agreenent with Myvant
were not in the picture, this would be a straightforward
application of the above authority. Movant would be entitled to
an order requiring Debtor to surrender the |eased prem ses
However that is not the case — Debtor is occupying the prem ses
at the perm ssion of Wlbanks — a third party who is rightfully
entitled to possess the prem ses.

Therefore, the court agrees with Debtor and finds that
Debtor’s right to possess the premses is dependent upon
W | banks’ right. |If the state court finds that WI banks’ right
t o possessi on should be term nated and Debtor then still renmains
i n possession, the Movant woul d be entitled to a surrender order
fromthe bankruptcy court. However, such an order woul d not be
needed because Debtor is a party to the state court di spossessory

acti on.



As to Movant’'s notion to request an additional evidentiary

hearing, Movant relies on Inre Elmlinn for the proposition that

t he court shoul d conduct a hearing to determ ne Debtor’ s i nterest

in the | ease. Although the Ninth Crcuit inlnre EImIinn did

remand for such purposes, there was a dispute in that case
whet her t he hol der of the | easehol d assignedits interests in the
| ease to the debtor corporation. In this case, there is no such
di spute. The parties have stipul ated that WI banks i s the hol der
of the |easehold and that Debtor is possessing the |eased
prem ses with the perm ssion of Wl banks. Therefore, the court
finds that no dispute exists requiring the court to conduct such
a hearing.

Accordingly, the court will deny Mwvant’s notion to conpel
Debtor to surrender the | eased prem ses. The court wll also
deny Movant’'s request for an additional evidentiary hearing.

An order in accordance with this Menorandum Qpi nion will be
ent er ed.

DATED this day of March, 2001

JOHN T. LANEY 111
UNI TED STATES BANKRUPTCY JUDGE



