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VEMORANDUM OPI NI ON

Donal d Edward O sommer, Jr., Defendant, filed on
August 3, 2000, a notion for sunmary judgnent.! Jana Starling
A somer, a/k/a Jana H Ballard, Plaintiff, filed on Septenber
6, 2000, a cross-notion for summary judgnent. The Court,
havi ng consi dered the record, Defendant’s affidavit, the
statenents of uncontested facts, and the argunents of counsel,
now publ i shes this nmenmorandum opi ni on.

Def endant is the fornmer spouse of Plaintiff.
Plaintiff and Defendant have two mi nor children. Plaintiff
filed in state court in South Carolina a child custody action
agai nst Defendant. The state court appointed Edward T.
Kel aher as guardian ad litemto pronote and protect the

interests of the children. The state court all owed the

! Donald Edward O sonmmer, Jr. is one of six defendants in
this adversary proceeding. The Court will refer to
M. O somer as Defendant in this nmenorandum opinion. The
remai ni ng defendants will be referred to by their nanes.

Plaintiff’s obligations to the six defendants arose from
a hotly contested child custody action. The Court entered an
order on August 16, 2000, in this adversary proceedi ng, which
determined that Plaintiff’s obligation to Edward T. Kel aher
was nondi schargeabl e i n bankruptcy.

The di schargeability of Plaintiff’'s obligations to
Donal d Edward O somer, Sr., Janet H d sommer, and Dr. Harold
M Heidt is pending before the Court.

Dr. C Barton Saylor did not file a response to
Plaintiff’s conplaint to determ ne dischargeability of debt.
The Court entered a judgnent by default on April 20, 2000,
whi ch determned that Plaintiff’s obligation to Dr. Sayl or was
di schargeabl e i n bankruptcy.



children’ s grandparents, Donald Edward O sommer, Sr. and Janet
H Jdsomer, to intervene as parties in the custody action.
Dr. Harold M Heidt is a therapist who rendered professiona
services. Dr. C Barton Saylor is a psychiatrist who rendered
pr of essi onal services.

The issue presented to the state court for
determ nation was whether Plaintiff or Defendant should have
custody of their children. The custody action was hotly
contested. The state court awarded custody of the children to
Def endant. The state court did not consider the issue of
child support. The state court ordered Plaintiff to pay sone
of the attorney’ s fees and costs incurred by Defendant and to
pay the attorney’s fees and costs of the children's
grandparents. The state court ordered Plaintiff to pay: (1)
$35,000 to Defendant for part of his attorney’s fees; (2)
$35,054.35 to the children’s grandparents for their attorney’s
fees; (3) $12,540 to M. Kelaher for part of his fees as
guardian ad litem (4) $6,100 to Dr. Harold M Heidt; and (5)
$1,436.65 to Dr. C. Barton Sayl or.

The state court’s order provided, in part, as
fol |l ows:

THIS MATTER is before nme to adjudi cate each
party’s request to recover fees and costs
incurred in connection with this contested
custody and visitation action. On July 2,

1999, | issued an Order granting Defendant
custody of his two daughters. | also

specifically reserved the right to issue a
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separate order on the issue of fees and rel ated
costs and allowed the parties and the guardi an
ad litemto submt affidavits and nenoranda in
support of their respective positions. | find
Defendant is entitled to at | east a parti al
recovery for the fees and costs incurred in
this matter and that the Interveni ng Defendants
are entitled [to] be fully reinbursed. Lastly,
| find Plaintiff is not entitled to recover
fees and costs fromeither the Defendant or the
| nt er veni ng Def endant s.

My deci sion to award Defendant and the
| nt erveni ng Defendants fees and costs was, in
retrospect, a difficult ruling to make due
primarily to the degree of |egal services that
have been required in this matter and the
significant costs which have been incurred. In
reaching ny decision, | have reviewed the
criteria set forth by the Supreme Court in
Darden v. Wtham 263 S.C. 183, 209 S.E 2d 42
(1974), Atkinson v. Atkinson, 279 S.C 454, 309
S E2d 14 (S.C. C. App., 1983); and d asscock
V. d asscock, 304 S.C. 158, 403 S.E. 2d 313
(1991). | have also reviewed the affidavits
and nenoranda submtted by each party and by
the guardian ad litem

This was a hotly contested action in which
the only issue ultimately presented for ny
determ nati on was which party shoul d have
custody of the mnor children. Wile neither
the Plaintiff nor the Defendant have
significant resources, both sought custody and
the right to recover fees and costs fromthe
other. Both Plaintiff, Defendant, and the
I nt erveni ng Def endants were represented by
conpet ent counsel each of whom represented
their respective client(s) effectively and with
great diligence. The fees charged by al
counsel were appropriate and within the range
of fees custonmarily charged by seasoned
donestic practitioners in South Carolina.

| find Defendant, Donald E. O sommer, Jr.,
is entitled to a partial reinbursenent of
attorney’s fees in the amount of $35, 000. 00.
Thi s anount shall be paid by Plaintiff to
Def endant wthin ninety (90) days of the date
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of this Order. The nost conpelling factor
warranting an award of fees and costs to
Defendant lies in the beneficial results he
obt ai ned. Defendant was awarded custody of his
two children despite the fact Plaintiff had
served as the children’s primary caretaker
during the pendency of this action. The
parties entered into a consensual resol ution
concerning the visitation to be enjoyed by the
noncust odi al parent; thus, the only issue
Plaintiff and Defendant submtted for ny
determ nati on was who shoul d be awarded cust ody
of the two mnor girls. In light of ny
decision to award custody to Defendant, |
believe he may be entitled to ful

rei nbursenent for the fees and costs he
incurred in connection with this action;

however, | decline to award Defendant conpl ete
relief on this issue based on the fact that
both parties had neritorious positions. | am

fully convinced, based on the record before ne,
that Defendant is entitled to this parti al
award and, in support of ny decision regarding
the issues of fees and costs, | incorporate by
reference the findings of fact and concl usi ons
of law set forth in nmy Order of July 2, 1999.

Based upon ny view of the evidence and
my determ nation on the nmerits, | find both
Def endant and especially the Intervening
Def endants incurred significant additional
expenses in connection with the defense of
Plaintiff’s action and the prosecution of their
respective counterclains. Plaintiff’s refusa
to cooperate with both the guardian ad |item
and experts retained by the guardian ad |item
are addressed in ny Oder of July 2, 1999, and
support ny concl usion that both Defendant and
| nt erveni ng Defendants shoul d recover costs
fromPlaintiff. See Anderson v. Tol bert, 322
S.C. 543, 473 S.E. 2d 456 (S.C. . App., 1996).

Based on her testinony, Plaintiff clearly
has the skills and educational training
necessary to secure viabl e outside enpl oynent
and | believe she is capable of fully neeting
all financial obligations inposed by this
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Order. Mreover, her financial situation is
not appreciably different fromthe Defendant-
father from whom she sought fees and costs. |In
the interest of equity, | retain jurisdiction
to ensure the enforcenent of this award of fees
and costs for a period of one (1) year fromthe
date of this Order.

I T IS SO ORDERED
[s/ H. T. Abbott

H T. Abbott, Il1l, Famly Court Judge for
the Fifteenth Judicial Circuit

Dat ed: August 3, 1999
Conway, SC

AQsomer v. Asommer, File No. 97-DR-26-2616 (Fam |y Court of

the Fifteenth Judicial Crcuit, Horry County, S.C, Aug. 17,
1999).

Defendant is the sole source of financial support
for his children. Since custody of the children was awarded
to Defendant, Plaintiff has not provided any financial support
to her children other than purchasi ng sone eyegl asses.

Def endant and his children, in order to control expenses,
reside in a rental house near his parents’ residence.
Defendant’s ability to provide for his children would suffer
if Plaintiff’s obligation for part of Defendant’s attorney’s
fees is determned to be dischargeable in bankruptcy. See

[Def endant’s] Affidavit (filed August 3, 2000); [Defendant’s]

Statenent of Uncontested Facts Pursuant to L.B. R 7056-1

(filed August 3, 2000).



Plaintiff filed a petition under Chapter 7 of the
Bankruptcy Code on October 21, 1999. Plaintiff filed on
January 24, 2000, a Conplaint to Determ ne D schargeability of
Certain Debts. Plaintiff contends that her obligations
arising under the state court’s order are dischargeabl e under
section 523(a)(5) of the Bankruptcy Code.? |In the cross-
notions for summary judgnment, the only issue presented is
whether Plaintiff's obligation to Defendant for part of his
attorney’s fees is dischargeabl e in bankruptcy.

Section 523(a)(5) provides, in part, as foll ows:

8§ 523. Exceptions to discharge

(a) A discharge under section 727, 1141
1228(a), 1228(b), or 1328(b) of this title does
not di scharge an individual debtor from any
debt —

(5) to a spouse, fornmer spouse, or
child of the debtor, for alinony to,
mai nt enance for, or support of such spouse
or child, in connection with a separation
agreenent, divorce decree or other order
of a court of record, determ nation nmade
in accordance with State or territorial
| aw by a governnental unit, or property
settl enment agreenent, but not to the
extent that-—

(A) such debt is assigned to
anot her entity, voluntarily, by
operation of law, or otherw se (other
t han debts assi gned pursuant to
section 408(a)(3) of the Soci al
Security Act, or any such debt which

211 U.S.C. A § 523(a)(5) (West 1993 & Supp. 2000).
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has been assigned to the Federal
Governnent or to a State or any
political subdivision of such State);
or

(B) such debt includes a liability
desi gnated as al i nony, nmaintenance,
or support, unless such liability is
actually in the nature of alinony,
mai nt enance, or support;
11 U . S.C A 8 523(a)(5) (West 1993 & Supp. 2000).
Section 523(a)(5) requires that the Court make only
“a sinple inquiry as to whether the obligation can

legitimately be characterized as support, that is, whether it

is in the nature of support.” Harrell v. Sharp (In re
Harrell), 754 F.2d 902, 906 (11" Cir. 1985) (enphasis
original).

Exceptions to discharge are construed strictly
agai nst the creditor and in favor of the honest debtor. St.

Laurent, Il v. Amborse (In re St. Laurent, I1), 991 F.2d 672,

680 (11t Cir. 1993).

In Strickland v. Shannon (In re Strickland),?® the

debtor’s former spouse had physical custody of their m nor
child. The debtor petitioned the state court to gain physical
custody of his child, to termnate his child support
obligations, and to require that his former spouse pay child
support. The state court denied the debtor’s requests and

ordered the debtor to pay his fornmer spouse’s attorney’s fees

390 F.3d 444 (11" Gir. 1996).
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and costs.

The El eventh G rcuit Court of Appeals noted that
federal law, rather than state |aw, determ nes whether a
donestic obligation actually is in the nature of naintenance
or support under section 523(a)(5). State |law, although not
controlling, does provide guidance in determning the true
nature of the obligation. The Eleventh Crcuit determ ned
that the debtor’s obligation was nondi schargeabl e and hel d
that “an attorney fees award arising froma post-dissolution
custody action constitutes ‘support’ for the former spouse
under 11 U . S.C. 8 523(a)(5) where, as here, the award is based

on ability to pay.” In re Strickland, 90 F.3d at 447.%

In the case at bar, the state court noted that it
had relied upon a nunber of state appellate court decisions in

awarding attorney’s fees to Defendant. |In Anderson v.

4 OGther circuit courts of appeal also have held that
awards of attorney’'s fees arising from post-divorce child
custody actions are “in the nature of support” under section
523(a)(5). Custody actions are directed at determ ning which
parent can provide the best honme for the child and are,
therefore, for the child s benefit and support. See Jones V.
Jones, 9 F.3d 878 (10th G r. 1993); Dvorak v. Carlson (Inre
Dvorak), 986 F.2d 940 (5th Gr. 1993); Peters v. Hennenhoeffer

(In re Peters), 964 F.2d 166 (2d Cir. 1992); see al so Beaupied

v. Chang (In re Chang), 163 F.3d 1138 (9th G r. 1998), cert.
deni ed, 526 U.S. 1149, 119 S. C. 2029, 143 L. Ed. 2d 1039
(1999) (relying upon Marks v. Catlow (In re Catlow), 663 F.2d
960 (9th Gr. 1981) (attorney’ s fees awarded i n post-divorce
child custody proceedi ng were nondi schargeabl e under forner
Bankruptcy Act)).
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Tol bert,5 the Court of Appeals of South Carolina stated:

At common | aw, a spouse had no right to recover
attorney fees froman adversary spouse.

Collins v. Collins, 239 S.C. 170, 122 S.E. 2d 1
(1961); Brunner v. Brunner, 296 S.C. 60, 370
S.E.2d 614 (Ct. App. 1988). In this state,

S.C. Code Ann. 88 20-3-120 through 20-3-140
(1985 & Supp. 1995) provide for statutory
entitlement to attorney fees froman adversary
spouse in donestic litigation. In this
connection, S.C Code Ann. 8§ 20-3-145 (1985)
mandat es that an award of attorney fees shal
constitute a lien on the property of the person
ordered to pay the fee. The fact that attorney
fees and costs are provided for in the sane
statutory sections as alinony is not nere

coi nci dence. The Anerican |egal systenis
practice of inposing a duty on a husband to pay
his wwfe’'s attorney fees in marital litigation
rests solely on the husband’s duty to provide
necessary support for his wife and children.
Honmer H Cdark, Jr., The Law of Donestic

Rel ations In The United States 8 17.2 (2d ed.
1987). Matrinonial litigation statutes require
t he husband to pay the wife’'s attorney fees for
reasons simlar to those underlying tenporary
alinmony. Id. Historically, the prevailing
view was that when a wi fe becanme involved in
litigation, |egal services were as necessary an
el ement of her support as food and | odgi ng.

Id. It was not until Or v. Or, 440 U. S. 268,
99 S. Ct. 1102, 59 L. Ed. 2d 306 (1979) was
decided that this obligation was nmade to apply
to both spouses in order to satisfy the demands
of the Fourteenth Amendnent’s Equal Protection
Clause. See Armaly v. Armaly, 274 S.C 560,
266 S.E.2d 68 (1980).

473 S. E. 2d at 457.
The court al so stated:
In determ ning whether an attorney’s fee should

be awarded, the follow ng factors should be
consi der ed:

5322 S.C. 543, 473 S.E.2d 456 (S.C. Ct. App. 1996).
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(1) the party’s ability to pay his/her own

attorney’s fee;

(2) beneficial results obtained by the

attorney;

(3) the parties’ respective financial

condi ti ons;

(4) effect of the attorney’s fee on each

party’s standard of 1iving.

307 S.C. 471, 476-477, 415 S.E. 2d 812, 816.

Accord Sexton v. Sexton, 310 S.C 501, 427

S.E. 2d 665 (1993); Wngate v. Wngate, 305 S.C

368, 409 S.E.2d 346 (1991); Cannon v. Cannon,

321 S.C. 44, 467 S.E.2d 132 (C. App. 1996).
473 S.E. 2d at 459.

Anot her factor is whether one party’s uncooperative
conduct either hanpered or prolonged the donestic proceedi ngs.
473 S.E. 2d at 459.

In determ ning the amount of an attorney’ s fee award
in a donestic proceeding, South Carolina courts mnmust consider
the following factors: (1) the nature, extent, and difficulty
of the legal services rendered; (2) the tinme and | abor
necessarily devoted to the case; (3) the professional standing
of counsel; (4) the contingency of conpensation; (5) the
beneficial results acconplished; and (6) the fee customarily
charged in the locality for simlar |egal services. The fee
award nust be based upon a reasonable hourly rate. @ asscock

V. d asscock, 304 S.C. 158, 403 S.E. 2d 313, 315 (S.C 1991);

At ki nson v. Atkinson, 279 S.E. 454, 309 S.E. 2d 14, 16 (S.C

. App. 1983).

Plaintiff contends, “That is, sinply put, a genuine
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issue of material fact exists as to whether the state court
assigned the obligation to pay [Defendant’s] attorney from
[ Defendant] to Plaintiff. [If such were the case, the
obligation would be dischargeable under 11 U S. C

8 523(a)(5)(A). [Defendant] having failed to present any
evidence on this essential elenent, summary judgnment woul d

therefore be inproper.” Plaintiff’'s Brief in Response to

Def endant Donal d Edward O sommer, Jr.’'s Mtion for Sunmary

Judgnent, p. 2 (filed Sept. 6, 2000). See also Plaintiff’s

Response to Def endant Donald Edward A sommer, Jr.’'s Statenent

of Uncontested Facts, p. 2 (filed Septenber 6, 2000).

The state court determ ned that Defendant was
entitled to a partial reinbursenment of his attorney’s fees.
The court ordered that “[t]his anobunt [$35,000] shall be paid
by Plaintiff to Defendant within ninety (90) days of the date
of this Order.” Plaintiff has presented no evidence that the
state court assigned to Plaintiff the obligation of Defendant
to pay attorney’'s fees. Furthernore, this Court has held that
an obligation to pay a forner spouse’s attorney’ s fees
directly to the attorney does not nmeke the obligation

nondi schargeabl e. Westnorel and, Patterson and Mseley v.

Painter (In re Painter), 21 B.R 846, 848 (Bankr. MD. Ga.

1982). See also Hudson v. Raggio & Raggio, Inc. (Inre

Hudson), 107 F.3d 355, 357 (5th Gr. 1997).
Plaintiff also contends that “[i]n |ight of the
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South Carolina state court[‘s] express finding in its Order
that ‘neither the Plaintiff nor [Defendant] have significant
resources,’ a genuine issue exists as to whether the state
court intended to award attorney’s fees as support or as

puni shment. Suppl enental Order, p. 2. In order to nake this
determ nation, it is necessary that this Court hold a trial to
engage in a sinple inquiry as to the relative financial

positions of the parties.” Plaintiff’s Response to Defendant

Donal d Edward O sommer, Jr.’'s Statenent of Uncontested Facts,

p. 2 (filed Sept. 6, 2000).

Plaintiff contends that, “[r]ather, the state court
awarded fees as a penalty for Plaintiff’s conduct during the
course of the custody litigation rather than any need of

[ Def endant] cited by the state court.” Plaintiff’s Mtion for

Summary Judgnment as to Defendant Donald Edward A sommer, Jr

and Brief in Support Thereof, p. 3 (filed Sept. 6, 2000).

The state court stated that “the nost conpelling
factor warranting an award of fees and costs to Defendant |ies
in the beneficial results he obtained.” The “beneficial
results” were a determ nation that Defendant shoul d have
custody of his children. The state court also stated that
“Plaintiff’s refusal to cooperate with both the guardi an ad
litem and experts retained by the guardian ad litem.
support ny conclusion that both Defendant and the Intervening
Def endants shoul d recover costs fromPlaintiff.” Finally, the
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state court stated that “[b]ased on her testinony, Plaintiff
clearly has the skills and educational training necessary to
secure vi abl e outside enploynent and | believe she is capable
of fully neeting all financial obligations inposed by this
Order.”

The Court is persuaded that Plaintiff’s obligation
to pay part of Defendant’s attorney’s fees is in the nature of
support. Defendant is the sole source of financial support
for his children. Defendant’s ability to support his children
woul d suffer if Plaintiff’s obligation is determ ned to be
di schargeable. The state court determned that Plaintiff
clearly had the skills and educational training necessary to
secure enploynent to fully neet her financial obligations.

The state court stated that the nost conpelling factor
warranting an award of attorney’'s fees in favor of Defendant
was the beneficial results that Defendant obtained, nanely,
the award of custody of his children.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 28th day of Decenber, 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
MACON DI VI SI ON

In the Matter of: : Chapter 7

JANA STARLI NG OLSOMVER,
al kl'a JANA H BALLARD,

Debt or : Case No. 99-54055 RFH
JANA STARLI NG OLSOWMER,
a/k/a JANA H BALLARD,

Plaintiff
VS.

DONALD EDWARD OLSOMMVER, JR ;
DONALD EDWARD OLSOMMVER, SR ;
JANET H OLSOMMVER, EDWARD T.
KELAHER, HAROLD M HEI DT;
C. BARTON SAYLOR,
: Adversary Proceeding
Def endant s : No. 00-5012

ORDER

I n accordance with the nmenorandum opi ni on entered
this date; it is

ORDERED t hat the notion for summary judgnent filed
on the 3rd day of August, 2000, by Donald Edward O sonmer,
Jr., Defendant, hereby is granted; and it is further

ORDERED t hat the cross-notion for sumary judgnent

filed on the 6th day of Septenber, 2000, by Jana Starling



A somer, a/k/a Jana H Ballard, Plaintiff, hereby is denied,;
and it is further

ORDERED t hat the obligation of Jana Starling
O sommer, a/k/a Jana H Ballard, Plaintiff, to Donald Edward
d sommer, Jr., Defendant, hereby is determ ned to be
nondi schar geabl e i n bankruptcy.

SO ORDERED t his 28th day of Decenber, 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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|, Carolyn Hubbard, certify that a copy of the
attached and foregoing was nmailed to the foll ow ng:

M. Karl Gsnus

Attorney at Law

544 Mul berry Street, Suite 800
Macon, GA 31201

M. Jason M Orenstein
Attorney at Law

Post O fice Box 4086
Macon, GA 31208-4086

M. Richard M Katz
Attorney at Law
355 Cotton Avenue
Macon, GA 31201

M. Robert M Matson
Attorney at Law

Post O fice Box 1773
Macon, GA 31202-1773

M. Emett L. Goodnman, Jr.
Attorney at Law

544 Mul berry Street, Suite 800
Macon, GA 31201

Dr. C. Barton Sayl or
857-B Col eman Boul evard
M. Pleasant, SC 29464

M. J. Colenman Tidwell
Chapter 7 Trustee
Post O fice Box 1796
Macon, GA 31202

This 28th day of Decenber, 2000.

Carol yn Hubbard
Deputy derk
United States Bankruptcy Court



