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MVEMORANDUM OPI NI ON

AGRI BANK, FCB, Plaintiff, filed a Conplaint For
Determ nati on of Dischargeability of Debt on October 16, 2000.
Janet Carter Gordon, Defendant, filed a response on Novenber 9,
2000. A trial was held March 28, 2001. The Court, having
consi dered the evidence presented and the argunents of counsel,

now publ i shes this nmenmorandum opi ni on.

FI NDI NGS OF FACT

Def endant and George T. Gordon were nmarried in 1973.
M. Gordon began farmng in 1973. Defendant hel ped with chores
on the farm The Gordons have farned the sane | and since 1973.
After several years of marriage, Defendant obtained a coll ege
degree and becane a full-tinme teacher. She has continued to
help with chores on the farm

In 1997, M. CGordon filed a bankruptcy petition as a
“famly farmer” under Chapter 12 of the Bankruptcy Code. 1In
1998, M. CGordon needed additional funds to continue farm ng.
M. Gordon, on February 25, 1998, was socializing at a farm
supply store in Rochelle, Georgia. The store is part of a
nati onal chain known as Terra International, Inc. Richard

Rhodes was the general manager of the store. M. Rhodes told



M . Gordon about a new financing programfor farners called
AgSmart. M. Rhodes represented that AgSmart was a sinple | oan
process that operated simlar to a credit card account.

Plaintiff is a FarmCredit Bank and is part of the
national farmcredit system Plaintiff devel oped the AgSmart
programto provide operating loans to qualified farmers.?
AgSmart | oans do not exceed $100,000. The AgSmart | oan process
is designed to advise an applicant within a couple of hours
whet her his or her loan will be approved. Terra International
becane a “Dealer” in the AgSmart programin Decenber of 1997
Terra International’s enployees are trained to process | oan
applications and | oan docunents.

In their conversation, M. CGordon observed to
M. Rhodes that it would not do any good for himto fill out an
application because he was in Chapter 12 bankruptcy.
M . Rhodes suggested to M. Gordon that he could apply for the
loan in his wife’s nane. Defendant was teaching school that
day. M. CGordon tel ephoned Defendant and told her about
AgSmart. Defendant told her husband to apply for the |oan.
Def endant aut horized her husband to sign her nanme on the | oan
application. Defendant understood that her financial

i nformati on woul d be revi enwed. Def endant testified that she

1 AgSmart | oans are originated by American Express
Centurion Bank. Defendant’s AgSmart | oans have been assigned
to Plaintiff. The Court, for convenience, wll refer only to
Plaintiff.



gave no instructions to her husband as to what infornmation to
put on the | oan application. Defendant testified that she and
her husband had been married for twenty-seven years and that
she had no reason to suspect that her husband would m sstate
any information.

M. Gordon and M. Rhodes conpl eted an AgSnart
Operating Loan Application, which was dated February 25, 1998.
The applicant is showmn as Janet C. Gordon. M. Gordon signed
Def endant’ s nanme on the | oan application. Al the information
on the application, except for Defendant’s street address, was
handwitten by M. Rhodes. The application provided in
rel evant part, as follows:

Section |: Applicant C assification (Answer as
appropriate.)

Q Agricul tural
? Farner/rancher
Q Part Time

Year began farm ng 1977

Section IV: Incone/Revenue (Pl ease conplete al
bl anks in this section.)

Gross Agricultural and/or Business
i nconme/ revenue $234, 000 (nost recent full year)

Total Assets $620, 000

Total Liabilities $118, 000



Section V: Loan Specifics

Total Loan Anount: $70, 000

Fromthis Deal er: Loan Purpose(s) Anount for
Each Purpose

Chem cal s &

Fertilizers $70, 000
Col | ateral: Crops Maturity: Nunmber of nonths
until loan is due . . . 12 .

Applicant Signature: Janet C. Gordon
Date: 2-25-98

Plaintiff had no prior business dealings with
Defendant. Plaintiff did not contact Defendant to verify any

information on the application. Defendant did not see the



conpl eted | oan application. Defendant did not personally
provi de any of the information on the application.

Def endant concedes that her gross agricultural incone
and total assets were m sstated. The |oan application shows
Def endant’ s gross agricultural incone as $234,000. M. Gordon
testified that he came up with that anmount “off the top of his
head.” Defendant’s salary fromteaching in 1997 was $26, 404.
The Gordons’ farm in 1997, had gross inconme of $75, 309 and,
after expenses, had a net |oss of $16, 328.2

The | oan application shows the value of Defendant’s
total assets as $620,000. M. Cordon testified that he told
M. Rhodes that the assets included farm equi pment that
bel onged to himand his nmother. M. Gordon told M. Rhodes
t hat Defendant had access to the equipnent. M. Gordon
testified that M. Rhodes acted like that did not matter as
| ong as Defendant had good credit. Defendant testified that
her assets probably were worth $120,000. M. Gordon testified
that the amount shown on the | oan application for Defendant’s

liabilities, $118, 000, was correct.

2 M. CGordon was shown as the proprietor of the farmon
the Gordons’ joint federal income tax return for 1997
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The | oan application shows that Defendant began
farmng in 1977. Plaintiff, however, argues that Defendant was
not a farnmer. Defendant testified that she is a farnmer and a
full-time teacher. Defendant has hel ped with chores on the
farmsince 1973.°% M. Gordon does nobst of the actual farm ng.
Def endant concedes that certain financial information on her
application was m sstated. The Court is persuaded that it need
not deci de whet her Defendant was a farner.

M. Gordon and M. Rhodes bl ane each other for the
m sstatenments on Defendant’s | oan application. M. GCGordon
testified that he was asked questions by M. Rhodes who in turn
wote the information on the application. M. Gordon concedes
that he did not object to any of the information that
M. Rhodes wrote on the application. The Court, fromthe
testinony and the evidence presented, is persuaded that
M. Gordon was eager to obtain a |oan and that M. Rhodes was
eager to have the | oan approved so that his business could sel
farm supplies to the Gordons. The Court is persuaded that the
| oan application was a joint effort of M. Gordon and
M. Rhodes. The Court is persuaded that M. Gordon and
M. Rhodes share responsibility for the m sstatenents.

M. Rhodes sent by facsimle Defendant’s | oan

3 See Inre LLL Farms, 111 B.R 1016, 1019 (Bankr. M D.
Ga. 1990) (three sisters were “famly farners” even though
majority of their income cane from outside jobs).
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application to Plaintiff. Plaintiff notified M. Rhodes within
about twenty m nutes that Defendant’s | oan was approved.
Plaintiff processed Defendant’s | oan application
using a scorecard system The systemis a conputerized nethod
of processing | oan applications that does not involve any
subj ective intervention. Information fromthe | oan application
and the applicant’s credit report are “plugged into” a scoring
nmodel . Loan decisions are based solely on the information on
the | oan application and on the credit report. The | oan
application provides fifty-four percent of the score and the
credit report provides forty-six percent. Loan applications
with a score of 200 or higher are approved. Applications with
a score of less than 200 are not approved unless the |ocal
deal er guarantees the | oan.
Gary Gosdidier is a credit manager for Plaintiff.
M. Gosdidier testified that Plaintiff, between 1995 and 2000,
made 95,000 | oans totaling $3.7 billion using the score card
system M. Gosdidier testified that only $12 mllion of
t hose | oans have been “charged off.” M. Gosdidier testified
that 99.7 percent of the | oans have been successful.
M. Gosdidier testified that about thirty-six percent of al
AgSmart | oan applications are approved using the scorecard
system M. Gosdidier testified that in 1998 forty percent of
the | oan applications submtted by Terra International, Inc.

wer e approved.



Def endant’ s | oan application received a score of 220.
M. Gosdidear testified that Defendant’s application would
have received a score of |ess than 200 and woul d not have been
approved if Defendant had shown (1) that she had been farm ng
for only one year, (2) no farmincone, or (3) total assets of
only $214, 000.

Sone two weeks after Defendant’s | oan was approved,
Plaintiff sent certain | oan docunents to the farm supply store
in Rochelle. Defendant authorized M. Gordon to sign her nane
to a promi ssory note, security agreenent, and UCC-1 financing
statenent. Defendant gave Plaintiff a security interest in her
crops. Plaintiff filed the financing statenent on March 31,
1998.

Several nonths later, M. Rhodes advised M. Cordon
that he woul d need additional funds to purchase farm suppli es.
M . Rhodes prepared a second AgSmart Operating Loan Application
dated June 29, 1998. M. Rhodes copi ed Defendant’s financi al
information fromthe first |oan application. M. CGordon
testified that M. Rhodes did not ask any questions when the
second application was prepared. The second application
request ed $30, 000 to purchase chenicals. Defendant authorized
M. Gordon to sign her nanme to the application. M. Rhodes
sent to Plaintiff via facsimle the application. Defendant’s
application received a score of 200 on Plaintiff’s scorecard
system Plaintiff notified M. Rhodes within a few m nutes
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that Defendant’s | oan application was approved.

Plaintiff sent certain |oan docunents to the farm
supply store. Defendant authorized M. Gordon to sign her nane
to a prom ssory note, security agreenent, and financing
statenent. Defendant again gave Plaintiff a security interest
in her crops. Plaintiff recorded the financing statenent on
July 27, 1998.

Def endant intended to repay the AgSmart | oans from
the proceeds of her 1998 cotton crop. Defendant’s crop failed
because of poor weather conditions. Defendant was unable to
repay her obligations to Plaintiff. Defendant filed a petition

under Chapter 7 of the Bankruptcy Code on July 21, 2000.

CONCLUSI ONS OF LAW

Plaintiff contends that Defendant’s obligations are
nondi schar geabl e under section 523(a)(2)(B) of the Bankruptcy
Code.* This section provides as foll ows:

8§ 523. Exceptions to discharge
(a) A discharge under section 727, 1141
1228(a), 1228(b), or 1328(b) of this title does

not di scharge an individual debtor from any
debt —

411 U.S.C.A § 523(a)(2)(B) (West 1993).
10



(2) for noney, property, services, or
an extension, renewal, or refinancing of
credit, to the extent obtained by—

(B) use of a statenent in witing—
(1) that is materially fal se;

(1i1) respecting the debtor’s or
an insider’s financial condition;

(ti1) on which the creditor to
whom the debtor is liable for
such noney, property, services,
or credit reasonably relied; and

(1v) that the debtor caused to
be made or published with intent
to deceive; or

11 U S.C A 8 523(a)(2)(B) (Wwst 1993).
Plaintiff has the burden of proving all facts
essential to support the objection to dischargeability by a

preponderance of the evidence. Gogan v. Garner, 498 U S. 279,

112 L. Ed. 2d 755, 111 S. Ct. 654 (1991).

First, the Court is persuaded that the AgSmart | oan
application is a statenent in witing respecting Defendant’s
financial condition. Defendant told her husband to apply for
the | oan. Defendant authorized her husband to sign her nanme to
the | oan application. Defendant understood that her financial
i nformati on woul d be revi ewed.

Second, the Court is persuaded that the | oan

application is materially false. “A statenment is materially
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fal se for purposes of section 523(a)(2)(B) if it paints a
substantially untruthful picture of financial conditions by
m srepresenting information of the type that would normal ly

affect the decision to grant credit.” 4 Collier on Bankruptcy

1 523.08[2][b] (15th ed. rev. 2001); see also |Insurance Conpany

of North Anerica v. GCohn (In re Cohn), 54 F.3d 1108, 1114 (3rd

Cr. 1995).
“Materiality is determned in part by the size of the

di screpancy.” Enterprise National Bank of Atlanta v. Jones (In

re Jones), 197 B.R 949, 960 (Bankr. M D. Ga. 1996) (\al ker
J.).

The Court is persuaded that Defendant’s | oan
application contained material m srepresentations. The |oan
application shows Defendant’s gross agricultural inconme as
$234,000 and the val ue of her total assets as $620,000. In
1997, Defendant’s salary fromteaching was $26, 404 and the
gross income fromthe Gordons’ farmwas $75,309. Thus,

Def endant’ s incone was | ess than one-half the stated anount
even if the farmincome is included. The value of Defendant’s
assets was $120, 000. Defendant woul d not have qualified for
the AgSmart loan if her true financial condition had been shown
on the application.

Third, the Court is persuaded that Plaintiff
reasonably relied upon Defendant’s financial information in

approving her loan application. Collier on Bankruptcy states:
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The determ nation of the reasonabl eness of a
creditor’s reliance on a debtor’s fal se
statenent in witing is judged in light of the
totality of the circunstances, taking into
consi derati on:

. whet her there had been previous

busi ness deal i ngs between the debtor
and the creditor;

13



. whet her there were any warni ngs that
woul d have alerted a reasonably
prudent person to the debtor’s
m srepresent ati ons;

. whet her m ni mal investigation would
have uncovered the inaccuracies in the
debtor’s financial statenent; and

. the creditor’s standard practices in
eval uating creditworthiness and the
standards or custonms of the creditor’s
i ndustry in eval uating
credi twort hi ness.

4 Collier on Bankruptcy T 523.08[2][d] (15th ed. rev. 2001).

See also First National Bank of d athe, Kansas v. Pontow 111

F.3d 604, 610 (8th G r. 1997); lnsurance Conpany of North

Anerica v. Cohn (In re Cohn), 54 F.3d 1108, 1117-18 (3rd Gr.

1995); Coston v. Bank of Malvern (In re Coston), 991 F.2d 257,

261 (5th Cr. 1993).
“Reasonabl e reliance connotes the use of the standard

of [an] ordinary and average person.” Gty Bank & Trust Co. V.

Vann (In re Vann), 67 F.3d 277, 280 (11th G r. 1995).

Reasonabl e reliance is a factual determ nati on nade on a case-
by-case basis. A creditor’s duty to investigate a financi al

statenent is often triggered by “red flags.” 1n re Jones, 197

B.R at 961-62.

In Agri bank, FCB v. Webb (In re Wbb),% a farner

applied for an AgSmart | oan. The creditor® processed the |oan

5 256 B.R 292 (Bankr. E.D. Ark. 2000).
® The Court notes that the creditor in In re Wbb is the
sanme creditor in the adversary proceedi ng at bar.
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application using its conputerized scoring system The
creditor accepted as true the financial information on the | oan
application. The farner defaulted on the | oan. The bankruptcy
court held that the creditor had reasonably relied upon a
materially false financial statenment. The bankruptcy court
stated, in part:

Agri bank reasonably relied upon the information
contained in the application because, in
approving the loan, it conplied with its

regul ar, procedures and obtai ned what was
represented to be current financial informtion,
in witing.

In applying this objective el enent, |nsurance
Conpany of North Anerica v. Cohn (In re Cohn),
54 F.3d 1108, 1117 (3d Cr. 1995), the context
of the application process and the type of | oan
may al so be exam ned. This situation is unlike
that of a credit card issuer randomy approving
credit based solely upon review of credit
reports. It is also not simlar to the
situation in which a conplex |oan agreenent is
made based upon | engthy, but clearly inconplete
and contradictory financial information, cf.
GQuess v. Keim(ln re Keim, 236 B.R 400 (8th
Cir. BAP 1999). Rather, Agribank was issuing a
loan to an individual farnmer for the purpose
providing credit at a farm supply cooperative.
The context is limted, the | oan funds
essentially restricted to the business use, and
the transactions are in the ordinary course of
smal|l farm ng operations. Thus, the Court does
not find it unreasonable that the | ender, in
this particular context, required only basic
asset and liability information, and adhered to
its policy of accepting the farmer applicant’s
statenents as true. Agribank denonstrated that
it actually and reasonably relied upon the
information submtted to it by the debtor.

256 B.R at 296-97
Turning to the case at bar, Plaintiff had no previous
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busi ness dealings with Defendant. Plaintiff did not verify the
information on Defendant’s |oan application. Plaintiff did
obtain a credit report on Defendant. Defendant’s |oan
application and credit report were not “stale.” Plaintiff’s
deci sion to approve Defendant’s | oan was based solely on the
informati on on Defendant’s | oan application and credit report.
Plaintiff processed Defendant’s | oan application using a
conputeri zed scorecard systemthat has proven to be extrenely
successful in predicting the performance of |oans. The Court

i s persuaded that Plaintiff reasonably relied upon Defendant’s
| oan applicati on.

Finally, Plaintiff nmust show that Defendant caused
her financial information to be made or published with an
intent to deceive. Plaintiff nust show that Defendant’s
financial information “was either know ngly fal se or nade so
recklessly as to warrant a finding that [Defendant] acted

fraudulently.” 4 Collier on Bankruptcy Y 523.08[2][e][ii]

(15th ed. rev. 2001).

In Equitable Bank v. Mller (Inre Mller),” the

El eventh Crcuit Court of Appeal s stated:

Whet her a debtor in bankruptcy acted with the
requisite “intent to deceive” under
8 523(a)(2)(B) is an issue of fact, and the
bankruptcy court’s findings as to this issue are
reviewed by both the district and appell ate
courts under the clearly erroneous standard.

739 F.3d 301 (11th Gr. 1994).
16



See Matter of Martin, 963 F.2d 809, 814 (5th
Cir. 1992); Inre Limng, 797 F.2d 895, 897
(10th GCir. 1986); In re Long, 774 F.2d 875, 877-
78 (8th Gr. 1985); see also Birm ngham Trust,
755 F.2d at 1477 (applying clearly erroneous
standard to bankruptcy court’s finding of

“reckl ess disregard of truth” under §
523(a)(2)(A)). “Because a determ nation
concerning fraudul ent intent depends |largely
upon an assessnent of the credibility and
denmeanor of the debtor, deference to the
bankruptcy court’s factual findings is
particularly appropriate.” 1n re Burgess, 955
F.2d 134, 137 (1st Cr. 1992) (citing WIlIlianson

v. Fireman’s Fund Ins. Co., 828 F.2d 249, 252
(4th Cr. 1987)); see also Martin, 963 F.2d at
814; see generally Bankruptcy rule 8013.

A bankruptcy court may look to the totality
of the circunstances, including the reckl essness
of a debtor’s behavior, to infer whether a
debtor submtted a statenment with intent to
decei ve. “Reckless disregard for the truth or
falsity of a statenent conmbined with the sheer
magni tude of the resultant m srepresentati on may
conbi ne to produce the inferrence [sic] of
intent [to deceive].” In re Al banese, 96 B.R
376, 380 (Bankr. MD. Fla. 1989) (citations
omtted); see also Florida Nat’'|l Bank v. Gordon
91 B.R 135, 138 (Bankr. N.D. Fla. 1988);
Brigadier Hones v. Hert, 81 B.R 638, 641
(Bankr. N.D. Fla. 1987); Mtter of Archer, 55
B.R 174, 179-80 (Bankr. MD. Ga. 1985).

39 F.3d at 304-05.

“While it may not be prudent to rely so heavily upon
t he honesty of another individual to manage and operate one’s
i nvestnents, nere neglect will not trigger nondi scharge-
ability. Such a renedy should not apply to the “carel ess or
presunpt uous” debtor, but rather should attach to those debtors

who act with “dishonest intent.” [Inre Mller, 39 F.3d] at
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305.” In re Jones, 197 B.R at 963 (Wl ker, J.).

Plaintiff relies on Massey-Ferqguson Credit Corp. V.

Archer (In re Archer).® 1In that case, a farner-defendant

signed a blank credit application to purchase farm equi pnent.
The defendant did not give any financial information to

M. Davis, the local farmequipnent dealer. M. Davis |ater
put false financial information on the defendant’s credit
application. M. Davis then assigned the loan to the creditor.
The defendant was unable to repay the loan and filed for
bankruptcy relief. This Court held that the defendant’s

obli gati on was nondi schargeable. This Court stated, in part,
as foll ows:

In this case, Defendant, who had consi derabl e
experience in purchasing and financing farm
equi prent, did not read any of the applications
before signing them and he signed them know ng
they were entirely blank. Defendant gave the
signed applications to M. Davis to fill out,
with the know edge that Plaintiff would rely on
the information contained in the applications
when determ ni ng whet her to extend Def endant
financing. Defendant gave the applications to
M. Davis in spite of the fact that he did not
remenber when, if ever, he had given M. Davis
i nformati on about his financial affairs.

Wt hout such information, Defendant had no
reasonabl e grounds to believe that M. Davis
woul d accurately and truthfully fill out the
applications. Defendant al so made no effort to
see what financial information M. Davis
provided in the applications. See David v.
Annapolis Banking & Trust Co., 209 F.2d 343, 344
(4th Cr. 1953). |If Defendant had reviewed the
applications, Defendant woul d have di scovered

8 55 B.R 174 (Bankr. MD. Ga. 1985).
18



the false information. The Court cannot all ow
Def endant to avoid responsibility for the

nat ural consequences of his reckless conduct on
the basis that M. Davis, not Defendant,
actually supplied the false information

Because of his reckless indifference, Defendant
effectively allowed M. Davis to provide the
false informati on upon which Plaintiff
subsequently relied. The Court, therefore,
concl udes that Defendant acted with such
reckless indifference to and disregard for the
accuracy of the information contained in his
applications that the Court finds that Defendant
had intent to deceive within the neani ng of
section 523(a)(2)(B). See Brooklin Trust Co. V.

Rosenthal (In re Rosenthal), 29 B.R 495, 497

(Bankr. S.D. Fla. 1983); Merrill, Lynch, Pierce,
Fenner & Smith, Inc. v. Kinberly (In re
Kinberly), 13 B.R 145, 146, 4 Collier Bankr.

Cas. 2d 1445, 1446 (Bankr. S.D. Fla. 1981).

55 B.R 179-80.

Turning to the case at bar, the Court is not
per suaded that Defendant had an intent to deceive as that term
is used in section 523(a)(2)(B). Defendant authorized her
husband to sign her name on two | oan applications. Defendant
did not see the conpleted | oan applications. Defendant did not
personal ly provide any of the information on the applications.

Def endant has been married to her husband for twenty-
seven years. The Court is persuaded that Defendant reasonably
bel i eved that her husband knew her financial condition and that
he would truthfully report that information on the |oan
applications. The Court is not persuaded that Defendant had
any reason to question her husband’s honesty. The Court can

only conclude that Defendant’s husband and M. Rhodes were the
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i ndividuals who acted with reckless indifference in filling out
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the |l oan applications. The Court finds no basis to inpute
t heir conduct to Defendant.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 13th day of June, 2001.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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