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Debt or .

MVEMORANDUM OPI NI ON

On June 1, 2001, the court held a hearing on Trustee's
objection to Debtor’s anmended claim of exenptions. At the
conclusion of the hearing, the court took the matter under
advi senment and gave the parties an opportunity to submt letter
briefs. Debtor filed a letter brief and also filed another
anended cl aim of exenptions. Trustee filed a letter brief in
response. After considering the parties’ briefs and the
applicable statutory and case law, the court wll overrule
Trustee’ s objection.

FACTS

On January 30, 2001, Debtor filed a voluntary petition under
Chapter 7 of the Bankruptcy Code (“Code”). |In Debtor’s Schedul e
C, she clained a $1500.00 exenption in her federal incone tax
refund. Debtor valued this tax refund at $1500.00. She al so
cl ai med a $400. 00 exenption in her state inconme tax refund which

she val ued at $400.00. |In Debtor’s Schedul e B, she attested that



r ef und.

each refund was in the possession of the governnent.

On March 7, 2001, Trustee conducted a Meeting of Creditors
pursuant to 8 341(a) of the Code. While Trustee was questi oni ng
Debtor, it was reveal ed that Debtor had received a federal incone
tax refund of $3801.00 instead of $1500.00 as her schedul es
i ndi cat ed. On March 28, 2001, Debtor anended her claim of
exenptions reflecting a $3000.00 claim of exenption in the
$3801. 00 refund. Debtor relied on section 6-10-6 of the Al abama
Code as authority for the $3000.00 clai mof exenption.

On March 26, 2001, Trustee filed his objection to Debtor’s
anended claim of exenptions. Specifically, Trustee alleges
“[t]he debtor failed to disclose an asset until questioned by the
Trustee. The asset is a tax return, which is property of the
estate.” (Trustee's Objection, Doc. #6).1

At the June 1, 2001 hearing on Trustee' s objection, Debtor
testified that her father prepared her federal and state tax
returns. At the end of February 2001, Debtor filed these
returns. Debtor further testified that she received her refund
before the March 7, 2001 Meeting of Creditors. Wen questioned
about the whereabouts of the refunds, Debtor explained that she
used them to bring autonobile and nortgage paynents current.

However, on re-cross by Trustee, Debtor indicated that she did

L Al t hough Trustee’s objection reads “asset is a tax return. . .,” the court
wi Il assume that Trustee intended to allege that the asset is a tax

-2



not receive the refund until |ate March. | nstead of receiving
the refund Debtor stated that she actually wote post-dated
checks. Lastly, Debtor testified that a portion of her tax
refund was an Earned I ncone Credit (“EIC’). As to Debtor’s state
i ncome tax refund, she indicated that she received only $300. 00
i nstead of $400.00 as indicated in her schedul es.

The parties agree that under Al abama |aw, the anount and
nature of Debtor’s anended cl ai mof exenptions could be all owed.
However, the parties disagree as to whether Debtor’s clai mshoul d
be al l owed gi ven that she did not |ist the accurate anount of her
refund in her original schedules and did not cone forward with
the correct information until the Meeting of Creditors. Trustee
asserts that the EIC and tax refunds nust be disclosed in the
schedules filed with the original petition or they becone
property of the estate. Trustee further argues that it is
i nconsequential the information was disclosed at the Meeting of
Creditors when the Debtor failed to disclose such information in
her original schedul es.

Debt or argues, however, that she did schedul e an anti ci pat ed
tax refund in her original schedules. Debtor explains that she
schedul ed an anmount whi ch she antici pated that she woul d recei ve.
Once the refund was received, Debtor revealed it at the Meeting
of Creditors. Therefore, Debtor asserts that there was no intent
to deceive or conceal the refund. Debt or concedes that her
testi nony may have been i nconsi stent when she indicated that she
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had recei ved the refund when she actually had been witing post-
dat ed checks. However, Debtor contends that this is inmateri al
because there was no intent to conceal the refund.

Before ruling on this issue, Trustee requested that the

court consider the case of Brasher v. McGegor (In re Brasher),

253 B.R 484 (MD. Ala. 2000). The parties were given an
opportunity to respond. On June 15, 2001, Debtor responded by
filing anot her amended cl ai mof exenptions claimng $1748. 00, the
El C portion of the $3801. 00 refund, as exenpt pursuant to Brasher
and ALA. CooeE § 38-4-8. The anendnent further claimed $1180. 00 of
t he $3801. 00 refund as exenpt pursuant to section 6-10-6 of the
Al abama Code. Furthernore, although Debtor testified she
received a $300.00 incone tax refund from the state, the
amendrment cont ai ned a $400. 00 cl ai mof exenptions as in her prior
schedul es.

On June 29, 2001, Trustee filed his response nmaintaining
that Debtor’'s failure to disclose the full anpbunt of the tax
refund should result in his objection being sustai ned. Because
Debt or knew she woul d recei ve a $400. 00 state tax refund, Trustee
asserts that Debtor |ikewi se knew that her federal income tax
refund would be $3801.00 Relying on Sixth and Tenth Circuit
authority, Trustee furthers argues that EICs are, in fact,

property of the estate.



DI SCUSSI ON

The primary issue before the court is whether Debtor’s
failure to schedule the correct amobunt of a tax refund in her
ori ginal schedul es precludes her from obtaining an exenption in
that refund. Al so before the court is the substantive issue of
whet her Debtor can claimthe EIC portion of her refund as exenpt
under Al abama | aw. The court will address this latter issue
first.

Under section 38-4-8 of the Al abanma Code, “[a]ll anounts
paid or payable as public assistance to needy persons shall be
exenpt fromany tax levied . . . and in the case of bankruptcy,
shal | not pass to the trustee or other person acting on behal f of
the creditors of the recipient of public assistance.” As Trustee
has pointed out to the court, the Mddle District of Al abama has
recently held that “public assistance” includes federal EICs.

See Brasher, 253 B.R at 489.

In Brasher, the debtor filed her Chapter 7 petition in
January 1999. She did not Ilist the EIC on her original
schedul es. On August 3, 1999, the debtor anmended her petitionto
claimthe EIC portion of her refund as exenpt under ALA. CopE § 38-
4-8. The debtor clained as exenpt the remai nder of her refund
pursuant to ALA. CooE 8§ 6-10-6. The trustee objected to the
debtor’ s clai mof exenptions. The bankruptcy court sustained the

trustee’s objection. See In re Brasher, No. 99-405-WRS (Bankr.




MD. Ala. Filed Sept. 28, 1999). However, the district court
reversed and remanded holding that the debtor was allowed to

claimthe EIC as exenpt pursuant to section 38-4-8. See Brasher,

253 B.R at 489.

The court finds the Brasher decision to be directly on
point. An Al abama district court having determ ned that the EIC
falls within the exenption in section 38-4-8, the court finds
that Debtor’s claimof exenption in her EIC should be all owed.

The court notes that the Sixth Crcuit and Tenth Circuit
cases cited by Trustee are inapplicable to the facts of this case
because neither case dealt with the issue of exenptions. See

Baer v. Jones, 224 F.3d 1193 (10th Cr. 2000); Johnston v.

Hazlett, 209 F.3d 611 (6th G r. 2000). In Baer, the Tenth
Circuit affirmed the Bankruptcy Appell ate Panel (“BAP”) and hel d
that a debtor’s EIC is property of the estate, as pro-rated to
the date that the bankruptcy petition was fil ed. See Baer at
1194. However, as the Tenth Circuit BAP noted, the exenption

i ssue was not before the court. See Baer v. Mntgonery (ln re

Mont gonery), 291 B.R 913, 915 n.4 (B.A P. 10th Cr. 1998).

In Johnston, the Sixth Crcuit simlarly held that the
debtor’s EIC was property of the estate even though the debtor
filed bankruptcy prior to the end of year in which the EIC was

earned. See Johnston at 612. Likewise, the Sixth Crcuit never

got to the issue of exenptions. Although the debtor clainmed an



exenption pursuant to Ohio Revised Code § 2329.66(A)(9)(e), the
bankruptcy court held and the Sixth Crcuit BAP affirned that the
exenption was not avail abl e because that statute was repeal ed on
July 15, 1995, two years after the debtor filed her petition

See Johnston v. Hazlett (In re Johnston), 222 B.R 552, 553

(B.A.P. 6th Gr. 1998).

The court now turns to the issue of whether Debtor’s claim
of exenption in her tax refund should be disall owed because she
did not schedule the correct amount in her original petition.
Pursuant to FED. R Baxr P. 1009(a), “[a] voluntary petition
list, schedule, or statenment nmay be anended by the debtor as a
matter of course at any tine before the case is closed.” This
rule denies the court discretion to deny | eave to anmend unl ess
there is a showing of a debtor’'s bad faith or prejudice to

creditors. See Doan v. Hudgins, 672 F.2d 831, 833 (11th Grr.

1982): Arnold v. G I, 252 B.R 778, 784 (B.A.P. 9th G r. 2000).

Under the bad faith ground, a showi ng that the debtor has

attenpted to hide assets is usually required. See Arnold, 252

B.R at 785. In the case of an alleged conceal nent of a tax
refund, sufficient evidence nust exist that the debtor
intentionally or fraudulently attenpted to conceal the tax
refund. Doan at 833.

In Doan, the debtors indicated in their original petition

t hat they expected a tax refund but did not schedul e or claimthe
refund as exenpt. The debtors again nentioned the expected
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refund at the neeting of creditors. \Wen the debtors received
the tax refund, they spent the noney. The debtors subsequently
nmoved to anend their schedules and claimthe refund as exenpt.
The bankruptcy court allowed the debtors to schedule the asset
but denied the notion to amend to claim the exenption. The
district court affirmed the bankruptcy court, however, the
El eventh Circuit reversed and remanded with instructions granting
the debtors’ notion to anend to claimthe tax refund as exenpt.
Id. at 834.

The second ground for denying |eave to anmend schedules is
prejudice to creditors. Several courts have held that a sinple
delay in filing an anmendnent where the case has not been cl osed
does not alone prejudice creditors. See Doan at 833; Arnold at

787 (citing Andermahr v. Barrus (In re Andernmahr), 30 B.R 532,

534 (B.A.P. 9th Cr. 1983). Creditors nust “suffer an actua

econom c loss” as a result of the debtor’s delay in claimng an
exenption. Arnold at 787. Plainly stated, evidence of prejudice
exists if the creditor would have acted differently had the
creditor known of the full extent of the clained exenptions. 1d.

(citing G zesni kowski v. Shaffer (In re Shaffer), 92 B.R 632,

635 (Bankr. E.D. Pa. 1988) which held that it would be
prejudicial to creditors to allow a debtor to anend its
exenptions if a distribution of assets had already been nade
based on t he exenptions previously clained). Furthernore, as the

court in Arnold explained, no creditor in that case filed an
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objection to the anmended claim of exenptions alleging any
prejudice. 1d.

In the case before the court, the court finds that there is
no evidence of bad faith, i.e., no attenpt by Debtor to
intentionally or fraudulently conceal her tax refund. Debt or
schedul ed an antici pated tax refund i n her original schedul es and
claimed that anmpunt exenpt. The fact that Debtor schedul ed an
anount |ess than she actually received does not denonstrate an
intent to conceal the entire refund. Debtor explained that she
schedul ed only $1500.00 because that was the amunt she had
received in the past. The court is satisfied wth this
expl anat i on.

The court also finds that Debtor’s inconsistent testinony is
immterial to the bad faith i ssue. The fact that she wote post-
dated checks in anticipation of receiving the refund instead of
having actually received the refund as she initially testified
does not exhibit an intent to fraudulently conceal this asset.

The court |ikewise finds no evidence of prejudice to
creditors. Al though Trustee did not raise this issue in his
obj ection, he argued that Debtor delayed in disclosing the ful
anmount of the refund until the neeting of creditors which should
result in Debtor’s clai mof exenptions being denied. However, as
the courts in Doan and Arnold held, sinple delay al one does not
denonstrate prejudi ce. Doan at 833; Arnold at 787. No creditors
suffered any actual economic |loss as a result of Debtor’s del ay.
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In fact, as Debtor’s clai mof exenptions currently exist, $873. 00
shoul d be available to the estate for adm ni stration that was not
avai |l abl e before Debtor’s anendnent.? Furthernore, no creditor
objected indicating that it would have acted differently had the
creditor known of the full extent of the clained exenption.
Accordingly, the court finds that Debtor’s anended claim of
exenption in her tax refund does not prejudice any creditors.
As to Trustee’ s argunent in his June 29, 2001 response that
Debt or shoul d have known the correct anount she woul d receive,

the court finds this argument without nmerit. See Andermahr, 30

B.R at 533 (rejecting the trial court reasoning that “debtor
should have anticipated a possible refund and clainmed it as
exenpt.”) Debtor testified that her father prepared her returns
for the year in question and she based the $1500. 00 anount on
what she received in prior years.

I n conclusion, the court finds that Debtor’s $1748.00 cl aim
of exenption in the EIC portion of her tax refund is allowed
pursuant to ALA. CobeE 8 38-4-8. The court also finds that Debtor’s
$1180. 00 cl ai mof exenption in the non-ElIC portion of her refund
is allowed pursuant to ALA. CooE § 6-10-6. Therefore, Trustee's
objection is overruled. Because section 6-10-6 allows an
aggregate exenption of $3000.00 and Debtor testified that she

received a state incone tax refund of $300.00, not $400.00 as

2 This is because of the $3801.00 refund, Debtor claimed a total of only
$2928. 00 | eavi ng $873. 00 available for the estate.
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i ndi cated in her schedules, the court will all ow Debtor to exenpt
$300.00 in her state inconme tax refund.

An order in accordance with this Menorandum Opi nion w |l be
ent er ed.

DATED t hi s day of July, 2001.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDCGE
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