UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF CECRG A
ALBANY DI VI SI ON

I N RE:
CASE NO. 02-10824

Pl CKLE LOGE NG, | NC. ,
CHAPTER 11
Debt or.
DEERE CREDI T, | NC.,
Movant ,
VS.

Pl CKLE LOGE NG | NC.

Respondent .

VEMORANDUM OPI NI ON

On Cctober 10, 2002, the court held a hearing on the Mtion
of Deere Credit, Inc. to Reconsider Oder on Mtion for Adequate
Protection and to Reconsider Order on Mdtion to Determne Secured
Status, both orders dated Septenber 3, 2002. At the concl usion of
the hearing, the court took the matter under advisenment. After
consi dering the evidence presented at the hearing on August 16,
2002 and the continued hearing on August 21, 2002 hearing, the
parties’ briefs and oral argunents, as well as applicable statutory
and case law, the court nmakes the follow ng findings of fact and

concl usi ons of | aw



FACTS

Pi ckl e Logging, Inc. (“Debtor”) is an Americus, Ceorgi a based
conpany doi ng business in the tree logging industry. In an effort
to cure an arrearage to Deere Credit, Inc. (“Mvant”), Debtor
refi nanced ei ght pieces of equipnment. The refinancing was done
with Mvant.

On April 18, 2002, Debtor filed for Chapter 11 bankruptcy
protection. Prior to the bankruptcy filing, in addition to the
refinanci ng nenti oned above, Debtor had put the sane ei ght pieces
of equipnment, as well as other assets, up as collateral in
transactions with other creditors. Because there were multiple
security interests in the eight pieces of equipnent, Debtor filed
notions to determne the secured status of a nunber of different
creditors. After consent orders resolved nuch of the conflict
bet ween secured creditors as to priority and extent of security
interests, the final issue rermained as to the value of the eight
pi eces of equipnent. The values assigned to each piece of
equi pnent woul d determ ne the anount due to the secured creditors
for adequate protection.

At a hearing held on August 16, 2002 and the conti nued heari ng
on August 21, 2002 to determ ne the value of the eight pieces of

equi pnent, the present issue was raised: whether Myvant had a
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perfected security interest in one specific piece of equipnent, a
548G ski dder serial nunber DW48GX568154 (“548 G skidder”), which
had been mslabeled in both the financing statenent and the
security agreenent as a 648G ski dder, serial nunber DW48GX568154.
After hearing testinony fromexpert wtnesses that a 548G ski dder
is substantially different in appearance, performance, and price
from a 648G skidder, the court held that Mvant did not have a
perfected security interest in the 548G skidder because of the
m sl abel i ng. Therefore, Moyvant was an unsecured creditor as to the
548G ski dder. The court did not assign a val ue to the 548G ski dder
for adequate protection paynents. Myvant has asked the court to
reconsider its Septenber 3, 2002 orders regarding adequate
protection paynents and t he secured status of Movant as to t he 548G
ski dder .

Movant contends that the mslabeling is not seriously
m sl eadi ng because it is off by only one digit. Mvant urges that
a person of ordinary business prudence would be put on notice to
inquire further about the 548G skidder despite the m sl abeling.
Therefore, Mowvant has a perfected security interest in the 548G
ski dder and woul d not be subordinate to Debtor.

Debt or argues first that the 548G ski dder owned by Debtor is
not listed in the security agreenent or the financing statenent,

t herefore Movant does not have a security interest in the 548G
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ski dder. Furt hernmore, Debtor argues that a person of ordinary
busi ness prudence would know that a 548G skidder differs
substantially from a 648G skidder. Debtor contends that the
m sl abeling is seriously m sl eadi ng because of the difference in
the two nodels. Debtor argues that there is nothing patently
erroneous about the serial nunber |isted on the security agreenent
or the financing statement to put a person of ordinary business
prudence on notice to inquire further. Finally, Debtor contends
that, in order for a secured party to have a security interest in
a piece of collateral, the security agreenment nust include a valid
description of the collateral. Under contract |aw, Myvant m ght
have the right to reformthe contract. However, because of the
Chapter 11 bankruptcy proceeding, this renedy is not available to
Movant. Even with reformation, Debtor, with the status of a lien
creditor, woul d have higher priority than Movant woul d receive with
a reforned security agreenent.

CONCLUSI ONS OF LAW

Under t he Bankruptcy Code (“Code”), a debtor-in-possessi on has
the same rights and powers as a trustee. See 11 U S. C § 1107.
Additionally, under the “strong arni provision of 11 U S C 8§
544(a) (1), a debtor-in-possession acquires the status of a
hypot hetical lien creditor, deenmed to be perfected as of the filing

date of the bankruptcy petition. 11 U S C 8 544(a)(1l); see also

-4



First Anerican Bank & Trust Conpany of Athens, Georgia v. Harris

(Inre Stewart), 74 B.R 350, 353-354 (MD. Ga. 1987).

Under Georgia law, the definition of alien creditor includes
atrustee in bankruptcy. See OC G A 8 11-9-102(a)(53)(C. Since
a debtor-in-possession acquires the sane rights and powers as a
trustee, a debtor-in-possession has the status of a lien creditor

under Ceorgia law as well. See generally, WAG Industries, Inc. v.

United Textiles, Inc. (In re WAG Industries, Inc.), 772 F.2d 810,

811-812 (11" CGr. 1985). Further, under Ceorgia law, a party with
an unperfected security interest is subordinateto alien creditor.
See OC G A 811-9-317(a)(2)(B). The question is whether Mwvant’s
security interest in the 548G skidder is perfected despite the
m sl abel i ng on the security agreenent and the financing statenent.

Pursuant to OC G A 8 11-9-203(b)(3)(A), a security interest
in collateral is not enforceable against the debtor or third
parties unless the debtor has signed, executed, or otherw se
adopted a security agreenent that contains a description of the
collateral. OC GA 8§ 11-9-203(b)(3)(A); seealso OC GA 8§ 11-9-
102(a) (7). The description of the collateral in the security
agreenent and the financing statenent, if required, nust conport

with OC GA § 11-9-108(a). OC GA § 11-9-108(a); see also

OCGA 8 11-9-504(1). The description of collateral is

sufficient if it reasonably identifies what is described. See
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OCGA 8§ 11-9-108(a). “The question of the sufficiency of [a]
description of [collateral] in a [recorded docunent] is one of

law. ...” Bank of Cumm ng v. Chapman, 245 Ga. 261, 264 S.E 2d 201

(1980), quoting First National Bank of Fitzgerald v. Spicer, 10 Ga.

App. 503(1), 73 S.E. 753 (1911).

Any nunber of things could be used to describe collateral and
satisfy OC GA § 11-9-108(a). A physical description of the
col lateral, including or excluding a serial nunber, could be used
so long as it “reasonably identifies what is described.” O C G A
8 11-9-108(a). The description nerely needs to raise a red flag
to a third party indicating that nore investigation may be
necessary to determ ne whether or not an itemis subject to a

security agreenent. See Abney v. |.T.T. Diversified Credit

Corporation (In re Environnental Electronic Systens, Inc.), 11 B.R

965, 967 (N.D. Ga. 1981). A party does not lose its secured status
j ust because the description includes an i naccurate serial nunber.

See Yancey Brothers Conpany v. Dehco, Inc., 108 Ga. App. 875, 877,

134 S.E. 2d 828, 830 (1964). However, if the serial nunber is
i naccurate, there nust be additional information that provides a
“key” to the collateral’s identity. Id.

Here, the description in the security agreenent and the
financing statenent are identical. (See Mwvant’'s Ex. 1). Bot h

docunents |ist a 648Gskidder with the serial nunber DAN48GX568154.

-6



(See id.). There is nothing obviously wong with the nodel nunber
or the serial nunber. 648Gis a nodel nunber for one type skidder
sold by Myvant. (See id.). The serial nunber listed for the
di sputed skidder is in accordance with other serial nunbers issued
by Movant. (See id.). The insurance value listed on the security
agreement for the disputed skidder is only $10,000 |ess than the
648G ski dder, serial nunber DW48GX564990 (“648G 4990 skidder”).
(Seeid.). Wth the $35,000 difference i ninsurance val ues between
the 648G 4990 skidder and the 648G skidder, serial nunber
DW648GX573931 (“648G 3931 skidder”), a $10,000 difference in
i nsurance values would not raise a red flag. (See id.).

According to testinony at the August 16, 2002 heari ng, Debtor
owned nore than one of Myvant’s skidders, including at |east two
548G ski dders and at | east two 648G skidders. There is nothing in
either the financing statenent or the security agreenent that
raises a red flag to a third party. A potential purchaser of the
548G ski dder in dispute here could easily assune that the skidder
is not covered by either the security agreenment or the financing
st at enent .

| f just the nodel nunber was incorrect or if just the serial
nunber was incorrect, the result may be different. It is apparent
from the other itens listed on the security agreenent and the

financing statement that the nodel nunber is reflected in the
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serial nunber. |If the nodel nunber was not repeated in the serial
nunber, then it woul d be apparent that sonet hing was wong wi th one
of the two nunbers. At a mnimumit should raise a red flag to a
person of ordi nary busi ness prudence that further investigationis
necessary. However, with both of the nunbers reflecting a 648G
skidder, there is nothing to indicate that there was a m st ake.
Therefore, the court’s order dated Septenber 3, 2002 wi |l not
be changed. The 548G skidder is m sdescribed in both the security
agreenent and the financing statenent. The rights of Debtor, as

a hypothetical lien creditor, are superior tothe rights of Mwvant.

An order in accordance with this Menmorandum Qpinion wll be
ent er ed.
DATED t hi s day of Novenber, 2002.

JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE



