UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF CECRG A
COLUMBUS DI VI SI ON

I N RE:
CASE NO. 02-41915

RCZI ER, DERRYL FRANKLI N, : CHAPTER 13
Debt or . :

RZI ER, DERRYL FRANKLI N,
Movant ,

VS.

MOTORS ACCEPTANCE CORP. ,
Respondent .

VEMORANDUM OPI NI ON

On August 26, 2002, the court held an energency hearing
regarding a Mtion for Contenpt Against Mtors Acceptance
Corporation (“Contenpt Motion”) filed by Derryl Franklin Rozier
(“Debtor”). During oral argunent, the foll ow ng i ssue was rai sed:
Whet her Debtor’s car, which had been repossessed prior to Debtor’s
filing of a Chapter 13 case, was property of the bankruptcy estate.
Shortly after this sane i ssue was deci ded by the 11" Grcuit Court

of Appeals inHall v. Lewis (Inre lLews), 137 F. 3d 1280 (11th Gr.

1998), pursuant to Alabama law, this court reached a different

result in Anmerican Honda Finance Corp. v. Littleton (ln _re

Littleton), 220 B.R 710 (Bankr. MD. Ga. 1998), which

di stingui shed Georgia |l aw fromAl abama aw. In light of the recent



case, Bell-Tel Federal Credit Union v. Kalter (In re Kalter), 292

F.3d 1350 (11th Gr. 2002), this court has been asked to reconsi der

its In re Littleton decision. Respondent agreed to turn the

aut onobi |l e over to Debtor but did not concede that it was legally
required to do so. The court took the matter under advi senent.
The parties were given an opportunity to submt briefs in support
of their positions. The court has considered the parties’ briefs,
oral argunents, and the applicable statutory and case |aw. The
court will grant Debtor’s Mtion for Contenpt Against Mdtors
Accept ance Cor poration
FACTS

The facts are not in dispute here. On August 8, 2002, after
Debtor had defaulted on a loan for his autonobile financed by
Charles Levy's MtorMax, which later assigned its interest to
Mot ors Accept ance Corporation (“Respondent”), Debtor’s autonobile
was repossessed by Respondent using the self-help procedure all owed
by Georgia law. On August 12, 2002 Debtor filed his Chapter 13
Bankruptcy action. Debtor, acting through counsel, attenpted to
regai n possessi on of the autonobil e, but Respondent refused to turn
over the autonobile. Debtor then filed the Contenpt Mbtion.

Debtor contends that the 11'" Grcuit Court of Appeals failed

to consider United States v. Wiiting Pools, Inc., 462 U S. 192

(1983), when the court rendered its decisionin Kalter. InWiting
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Pool s, the Court concluded that property taken in possession by a
creditor, but not disposed of, remains property of the estate.

Wiiting Pools, 462 U S. at 209. Additionally, this court followed

the reasoning of the Witing Pools decision when it issued the

Littl eton opi nion, stating that “upon repossessi on Debtors retai ned
an interest in the title to the vehicle.” Littleton, 220 B.R at
715. Further, Bankruptcy courts in other circuits have foll owed

Wiiting Pools on this issue and one court even questioned the 11'"

Crcuit Court of Appeals’ decisions in Kalter and Lewi s. See Pont es

v. Lapatin and Qunha (ln re Pontes), 280 B.R 20 (Bankr. D. R

2002); Tidewater Finance Conpany v. Mffett (In re Mffett), 2002

W 1726900, 2002 Bankr. LEXIS 760 (Bankr. E.D. Va. 2002).
Additionally, Georgia |l awcan be di stingui shed fromAl abanma | aw and
Fl ori da | aw because CGeorgi a case | aw supports the contention that
Uni f orm Cormerci al Code (“U. C. C. ") provisions do not automatically
transfer title to a secured creditor upon repossession. Thus, in
Ceorgi a, repossession is not the sanme as a change of ownership, nor
does repossession transfer all of a debtor’s interest in the
property to a secured creditor.

Respondent argues that this court should reconsider its
Littleton opinion, in light of the Kalter case. Wile Kalter is
based on Florida law, Georgia's law is said to be substantially

simlar to Florida law. Thus, the 11'" Crcuit Court of Appeals’
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reasoning in Kalter should apply to the issue before this court.
DI SCUSSI ON
Wiile this issue has already been decided by this court in
Littleton, the court did take the issue under advisenent in |ight
of the 11" Grcuit Court of Appeals’ recent decision in Kalter.
Wiile what is property of the bankruptcy estate is a matter of
federal law, the nature of a debtor’'s interests and rights in

property is determned by state | aw. See Littleton, 220 B.R at 713

(quoting Lewis, 137 F.3d at 1283). To determ ne the answer to the
guestion, who owns the coll ateral once it is repossessed, the court
in Kalter first reviewed Florida’ s version of the U C C Kalter,
292 F. 3d at 1353. Finding that there was no clear |anguage as to
ownership status of repossessed property in Florida’s U C C
provi sions, the court | ooked for case | awthat m ght be instructive
on the issue. See id. at 1356. Finding none, the court |ooked to
Florida’s transfer of ownership by operation of |aw statute,
Florida Statute § 319.28, to determ ne the ownership issue. Seeid.
at 1357. The court found that this statute contained explicit
| anguage whi ch recogni zed the transfer of ownership at the tine of
repossession. See id. at 1358.

A simlar approach can be taken in this case. However, a
simlar answer is not required. Upon review ng Georgia s version

of the UCC, it is substantially simlar to Florida s version,
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inthat it does not contain a clear answer to the i ssue of who owns
the collateral once it is repossessed. See OC GA § 11-9-101,
et seq. Taking the next step, however, Georgia case |aw does
provide the court with direction on this issue, as was poi nted out

inLittleton. Littleton, 220 B.R at 714. According to the court

inJeweler’'s Financial Services, Inc. v. Chapes, Ltd., 181 Ga. App.

872, 354 S. E 2d 200 (1987), the default provisions in Ceorgia s
UCC statute do not automatically transfer title to a secured
creditor upon debtor’s default. 1d. at 872-873, 354 S. E 2d at 201.
Thus, this court’s reasoning in Littletonis still correct despite
the 11'" CGrcuit Court of Appeals’ ruling in Kalter.

Additionally, Georgia s transfer of vehicle by operation of
| aw statute substantially differs fromthe Florida statute of the
sane nane. Conpare O C GA 8§ 40-3-34 with FLA Stat. § 319. 28.
OC GA 8 40-3-34(b) states “If the interest of the owner is
termnated, whether the vehicle is sold pursuant to a power
contained in a security agreenent or by l|egal process at the
i nstance of the holder either of a security interest or alien, the
transferee shall....” OCGA § 40-3-34(b). This provision
clearly recogni zes that ownership is not termnated until the sale
of the collateral by the secured creditor or by |egal process,
nei ther of which has happened in this case. Thus, the repossessed

aut onobi | e, whi ch had not been sold by the creditor pre-petition,
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is property of Debtor’s Chapter 13 bankruptcy estate.

The court finds Respondent in wllful contenpt of the
automatic stay by refusing to turn over the autonobile post-
petition upon proof of insurance and presentation of a plan that
provi ded for paynent to Respondent. The court does not find cause
for awardi ng punitive damages. However, Debtor’s attorney may file
an affidavit and proposed order for reasonable and necessary
attorney’s fees incurred after proof of insurance, presentation of
a plan and demand was made. Respondent may file, within 10 days
of service, a counter-affidavit and proposed order as a response
to Debtor’s request for attorney’'s fees.

Debtor may continue to retain possession of the autonobile so
long as the followng conditions are nmet: Debtor is directed to
mai ntain insurance and proof of insurance pursuant to the
contractual agreenent between the parties. Debtor agreed orally
to amend his plan to provide 12% interest on the secured debt.
Debtor is directed to make paynents to the trustee as provided for
by the plan.

Debtor’s Mdtion for Contenpt Against Mtors Acceptance
Corporation is granted. An order in accordance with this
Menmor andum Opi nion will be entered.

DATED t hi s day of Septenber, 2002
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JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE



