UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
THOVASVI LLE DI VI SI ON

IN RE:
SUMANNEE SW ETY STORES, INC. CASE NO. 96- 60807
EIN: 58- 0434460 :
CHAPTER 11
Debt or,
: ADVERSARY PROCEEDI NG
SUMANNEE SW FTY STORES, INC., NO. 98- 6078
Plaintiff, :

VS.
GEORG A LOTTERY CORPORATI ON,

Def endant .

MVEMORANDUM OPI NI ON

On Septenber 21, 2000, the court held a hearing on cross
noti ons for summary j udgnent regardi ng Debtor’ s conpl ai nt agai nst
Ceorgia Lottery Corporation (“GLC') to recover post-petition
transfers under §8 549 and 8 550 of the Bankruptcy Code (“Code”).
The parties filed briefs, reply briefs, affidavits, and a final
pretrial order. At the conclusion of the hearing, the court took
t he notions for summary judgnment under advi sement. The court has
consi dered the evidence, affidavits, and the parties’ briefs and

oral argunents, as well as the applicable statutory and case | aw.

For reasons that follow, the court will grant GLC s notion for
summary judgnent and wll deny Debtor’s notion for summary
j udgnment . Accordingly, the court wll not allow Debtor to

recover the post-petition transfers.



FACTS

Debt or operated approxinmately 109 retail stores in South
Georgia and North Florida. Seventy of these stores were | ocated
within the state of Georgia. On Septenber 17, 1993, Debtor
entered into a Retailer Contract wwth GLC for the sal e of On-Line
lottery tickets in connection with the State of GCeorgia s
Lottery. On Cctober 19, 1994, Debtor entered into another
Retailer Contract with GLC for the sale of Instant Gane |lottery
tickets (“Instant Tickets”). |In addition to the terns of each
contract, the course of dealings between Debtor and G.C were
governed by the Georgia Lottery for Education Act (“Lottery
Act”). OC GA 8 50-27-1 (1982 & Supp. 2000) et seq. Pursuant
to the Lottery Act, G.C may establish rules, policies, and
procedures regul ating the conduct of lottery gamnes. O C G A 8
50- 27- 10.

On Decenber 12, 1996, Debtor filed a voluntary petition
under Chapter 11 of the Bankruptcy Code. On Decenber 11, 1998,
Debtor filed this adversary proceeding. Only the Instant Ticket
transactions are at issue in this proceeding. Therefore, the
procedure by which the Instant Tickets were provided to and sold
by Debtor is pertinent to the analysis.

Pursuant to G.C s Policies and Procedures, |Instant Tickets
are delivered to the retailer in packs which are assigned a bar

code so that the retailer can scan them for status purposes.



Upon shipnment to the stores, but before they are delivered,
| nstant Ticket packs maintain the status of “lIssued.” An “lssued
Pack” is one which has been assigned and shipped to a specific
retailer. Once a pack has been delivered, the retailer is
required to scan the pack thereby changing the status from
“Issued” to “Confirnmed.” Scanning is done with a bar code reader
at the retailer’s location which is connected on-line to G.C
“Confirmation” of a pack is absolute proof that the retailer has
recei ved the pack from G.C

Prior to the sale of an individual Instant Ticket from a
“Confirmed” pack, the retailer is again required to change the
status of the pack from“Confirmed” to “Activated.” This is done
by scanning the pack a second tine. An *“Activated” pack
indicates to GLC that Instant Tickets are being sold fromthat
pack.

The status of an “Activated” pack changes to “Settled” on
the earlier of either (1) 21 days after “Activation”; or (2) the
date the retail er consciously nakes a choice to “Settle” a pack,
whet her the Instant Tickets have been sold or not. A “Settled”
pack enables G.C to bill (or “Settle”) the retailer’s account.

The Lottery Act and the Retailer Contract al so require that
the retailer maintain a separate Trust Account at Bank of Anmerica
(“BOA”) to deposit proceeds fromthe sale of Lottery tickets.
OCGA 8 50-27-2. On the Tuesday follow ng any fiscal week,
whi ch ran from Sunday t hrough Sat urday, G.C el ectronical ly sweeps
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the Instant Total! and On-line Total from the account. The
Lottery Act and regulations further require the retailer to
deposit proceeds into this Trust Account no |ater than the next
busi ness day after the sale of the Instant Tickets.

However, Debtor did not deposit the proceeds fromthe sale
of Instant Tickets on a daily basis, a fact which is not in
di spute. Al though Debtor maintained a separate Trust Account at
BOA | ocated in Al bany, Georgia, each of Debtor’s retail stores
mai nt ai ned a separate “store account” in the community where the
store was | ocat ed. Each store deposited all of its general
receipts as well as proceeds fromlottery ticket sales into its
store account. On the day prior to GLC s weekly sweep of the
Trust Account, GLCroutinely advised Debtor, by facsimle, of the
anpunt that was going to be swept. Upon receipt of this weekly
facsimle fromG.C, Debtor w thdrew funds fromother accounts and
deposited into the Trust Account the anount to be swept.

During the fiscal week covering the period that Debtor filed
its voluntary petition, comrenci ng Decenber 8, 1996 and endi ng on
Decenber 14, 1996, (“Wek "), Debtor “settled” $201,600.00 in
Instant Ticket sales. During Week |, Debtor was credited with

$13,133.00 for Returns, $114,060.00 for Validations, $9, 840.30

1 The Instant Total is the anpbunt swept each week which represents the
amount “Settled” less Returns (tickets returned to G.C by Debtor), |ess
Validations (cash paynents to winners), |ess Sales Conm ssions (Debtor’s
conmmi ssion for selling tickets), |ess Cashing Comi ssions (Debtor’s 2%
conmi ssion for cashing winning tickets).
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for Sales Comm ssions, and $2,281.20 for Cashing Comm ssions.
(“applicable credits”). Accordingly, the anount to be swept for
| nstant Tickets was $62,285.50.2 This sweep failed because of
the lack of funds in the Trust Account. (Pretrial Order Exh.
“D").

Because Debtor filed its voluntary petition on Decenber 12,
1996, both Debtor and G.C agreed to pro-rate Instant and On-1li ne
Ti cket sales as of the close of business on Decenber 11, 1996.
(Stipulation of Facts, Doc. No. 58). O the $158, 864.24 due to
GC, $72,186.74 was due for the period of Decenber 8, 1996
t hrough Decenber 11, 1996. Therefore, on Decenber 18, 1996,
Debtor wire transferred to GLC $86,677.50 out of its general
operating account. This left a balance of $72,186.74.3

Bet ween Decenber 15, 1996 and Decenber 21, 1996, (“Wek
I1”), Debtor settled $191,700.00 in Instant Tickets. After the
applicable credits were applied, a balance due of $61, 902.48
resul ted, which GLC swept fromthe Trust Account on Decenber 24,

1996.

2 The Instant Total amount added to $96, 578. 74, the On-line Total for

that week, resulted in $158,864.24; the total ambunt to be swept on
that date. Also, on January 30, 1997, Thomas A. Schroeder, an in-house
attorney with GLC, transmitted a facsinle to Debtor’s Chief

Qperating Oficer, Wayne Boone, detailing Instant and On-Iline
transactions for Wek I.

O the $72,186. 74, $29,711.34 was on account of Instant Tickets and
$42,475. 40 was on account of On-line Tickets. (Pretrial Oder, Exh.
“ EH) i



During the next fiscal week conmenci ng on Decenber 22, 1996
and ending on Decenber 28, 1996, (“Wek I111”), Debtor settled
$193,800.00 in Instant Ticket Sales. The anpunt of $68,785.02
was the resulting balance due after applicable credits were
applied. On Decenber 31, 1996, G.C swept this anount fromthe
Trust Account.

Bet ween Decenber 29, 1996 and January 1, 1997, (“Wek V"),
$107,100.00 in Instant Tickets were settled. After applicable
credits were applied, a bal ance of $43,904. 22 resulted which was
swept fromthe Trust Account by GLC on January 7, 1997. Al though
Wek IV is not a full week, January 1, 1997 was the |ast day of
the 21-day period for which any Instant Ticket packs that were
activated pre-petition could have been settl ed. However, neither
party can point to any evidence indicating to what extent |nstant
Tickets, which were activated pre-petition, were sold pre-
petition or post-petition. (Pretrial O-der, pp. 17).

On Decenber 17, 1996, the court entered an order allow ng
Debtor to use cash collateral to pay operating expenses, which
i ncl uded di sbursenents to GC. (Doc. No. 39). On January 6,
1997, the court entered a sim |l ar order Authorizing Continued Use
of Cash Collateral. (Doc. No. 100). This latter order expired
on January 23, 1997.

On Decenber 24, 1996, after a prelimnary hearing on
Debtor’s Motion to Assune Executory Contracts, the court entered
an order allowing Debtor to continue selling lottery tickets
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under its contract wwth GLC. (Doc. No. 67). |In this order, the
court found that Debtor owed G.C “approxi mately $73, 000. 00" for
pre-petition lottery sales. 1d. Simlarly, on March 3, 1997,
the court entered an InterimOrder allow ng Debtor to operate as
alottery retailer. (Doc. No. 266). Furthernore, this order set
Plaintiff’s total pre-petition arrearage to GL.C at $72, 187. 00.
Id.

On Decenber 11, 1998 Debtor filed its conplaint to recover
post-petition transfers. Debtor asserts that funds transferred
to GLC during Weeks | through IV were on account of pre-petition
I nstant Ticket sales. Because Instant Tickets are not settled
until 21 days after they are activated, Debtor maintains that any
I nstant Tickets settled during this time period were activated
(1.e., sold) pre-petition. Based on this, Debtor contends that
the pre-petition arrearage owed to GLC on account of |Instant
Ti cket sales is $562, 787. 06, not $29, 711. 34. Accordi ngly, Debtor
mai ntains that $533,075.72 was erroneously paid which is
recoverabl e as property of the estate.

GLC contends that the pre-petition arrearage anount of
$72,186.74, of which $29,711.34 was on account of |nstant
Tickets, is the correct figure. GLC maintains that this pre-
petition figure was determ ned by the court in its March 3, 1997
order. Moreover, all post-petition transfers were on account of
post-petition sales which were authorized by the court.
Furthernore, it is GLC s position that all Instant Tickets and
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the proceeds fromthe sale of Instant Tickets are property of a
trust and therefore, cannot be property of the estate. Debtor,
however, maintains that any trust character was destroyed due to
the coomngling of the ticket sales proceeds with its stores

general receipts.

DI SCUSSI ON

In dealing with cross notions for summary judgnent in a
contested nmatter, Federal Rule of Bankruptcy Procedure 9014
i ncor porates Federal Rule of Bankruptcy Procedure 7056, which in
turn incorporates Federal Rule of Civil Procedure 56. Sunmmary
judgnent is proper “if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there i s no genui ne i ssue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law.” FeDR Qv. P. 56(c). Anissueis “material”
if it affects the outcone of the case under the applicable | aw

Redwi ng Carriers, Inc. v. Saral and Apartnents, 94 F. 3d 1489, 1496

(11th Gr. 1996)(citing Anderson v. Liberty Lobby, Inc., 477 U. S
242, 248 (1986)).

In this case, the applicable lawis 8 549 and § 550 of the
Code. Under those sections, only the transfer of property of the
estate may be avoided and recovered. Therefore, the centra
i ssue to be determ ned by the court is whether the post-petition

transfers to G.C on Decenber 18, 1996, Decenber 24, 1996, January



7, 1997, and January 14, 1997, were subject to a trust, thus
excluding the transfers from the property of the estate. See

United States v. Wiiting Pools, Inc., 462 U S. 198, 205, n.10

(1983) (noting that property held in trust for a third party does
not becone property of the estate).
I n det erm ni ng whet her the transferred funds were subject to
a trust, the court nust first determ ne whether a trust exi sted.
This inquiry requires | ooking to the | anguage of the Lottery Act,
whi ch provides in part:
Al'l proceeds fromthe sale of lottery tickets or shares
shall constitute a trust fund until paid to the
corporation. . . . Proceeds shall include unsold
instant tickets received by alottery retail er and cash
proceeds of the sale of any lottery products, net of
al l omwabl e sales commssions and credit for lottery
prizes.”
OC.GA 8§ 50-27-21(a).
The Lottery Act also requires retailers to deposit all lottery
proceeds in a separate trust account, which “[a]t the tinme of
such deposit, lottery proceeds shall be deened to be the property
of the corporation.” O C GA 8§ 50-27-21(b).
The court finds that OC GA 8§ 50-27-21(a) creates a

statutory trust in favor of G.C. See CGeorgia Lottery Corporation

v. Daniel (In re Daniel), 225 B.R 249, 251-52 (Bankr. N.D. Ga.

1998) (hol ding that 8§ 50-27-21 sets forth all the elenents of a
technical trust). As far as what constitutes property held in
trust for GLC, the plain |language of O C G A § 50-27-21(a) is
clear. *“All proceeds . . . shall constitute a trust . . . [and]
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[ p] roceeds shall include unsold instant tickets received by a
lottery retailer and cash proceeds . . . net allowable sales
conmi ssions and credit[s]. . . .” OCGA §8 50-27-21(a).
Because GLC s Policies and Procedures define “Confirmed” Instant
Tickets as absolute proof that the retailer has received the
tickets, the courts finds that, in addition to tickets sold, al
tickets “Confirnmed” constitute property heldintrust. Next, the
court nust determ ne whether the funds transferred to GLC during
Weeks | through IV were subject to the statutory trust.

Debt or argues that any trust character of the funds was
destroyed when Debtor comm ngled Instant Ticket sal es proceeds
with Debtor’s general store account funds. Debtor further
asserts that the trust fails because there is no identifiable
trust res. Research has produced no cases on this precise
point. Therefore, this is an issue of first inpression for the
court. However, the court agrees with GL.C and finds that Beqgier

V. Internal Revenue Service is instructive. 496 U S. 53 (1990).

In Begier, the United States Suprenme Court analyzed an
avoi dance action as to paynents that were nmade to the Interna
Revenue Service (“IRS’) pursuant to a statutorily created trust
inthe tax code. Affirmng the Third Grcuit, the Suprenme Court
held that the funds paid to the IRS were not property of the
debtor; they were held in trust for the IRS. Id. at 55.
Accordingly, the Court held that the trustee could not recover
the funds. 1d.
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At the onset, the court disagrees with Debtor that Begier is
i napplicable inthis case. Admttedly, the court recogni zes that
Begier involved a trust created by the tax code and the
Bankrupt cy Code gi ves special attention to taxes. However, that
fact is inconsequential inthis analysis. The central underlying
issue in Begier, whether such transfers were property of the
debtor, is directly applicable to this court’s determ nati on of
whet her Debtor’s transfers were property of the estate. See id.

at 65 (explaining that property of the debtor’” is property
that would have been part of the estate had it not been
transferred before the commencenent of the bankruptcy
proceedings.”). Moreover, the nmere fact that Begier dealt with
al l eged preferential pre-petition transfers under 8§ 547 of the
Code and the present case deals with 8§ 549 post-petition
transfers, has no bearing on the property of the estate anal ysis.

Anerican International Airlines (“AlA"), the debtor in
Begier, fell behindinits pre-petition “trust fund taxes” to the
| RS. 4 Pursuant to 8§ 7512 of the Internal Revenue Code, the IRS
subsequently ordered AIA to deposit the trust fund taxes in a

separate account because of AIA's default. Al A established the

account but instead of depositing into the separate account al

4 Pursuant to 8 7501 of the Internal Revenue Code, excise taxes collected
fromcustoners and i ncone taxes withheld fromanother’s pay, “shall be held
to be a special fund in trust for the United States.” 26 U S.C. § 7501.
Therefore, these taxes are often called “trust fund taxes.” See Sl odov v.
United States, 436 U S. 238 (1978).
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of the funds that it collected, Al A comm ngled sonme of the trust
fund taxes with general operating funds. Nonet hel ess, Al A
remai ned current to the IRS by nmaking paynments from both the
separate account and its general operating funds. 1d. at 56.

Rel ying on the | anguage of 8§ 7501 of the Internal Revenue
Code, the Suprene Court held that the statutory trust extends to
“the anobunt of tax so collected or withheld.” 1d. at 60. AlA
was required to withhold incones taxes fromits enployees’ pay
and coll ect excise taxes fromits custoners for the benefit of
the IRS. Therefore, the Court held that a trust in the anount
withheld or collected was created at the nonment AIA paid its
enpl oyees and at the nonent custoners paid AIA. |d. at 61. The
trustee argued that no trust was created because AIA never
segregated the funds into a separate account. However, the
Suprenme Court rejected this argunent and held that nothing in §
7501 indicates an intent of Congress that the IRS is “protected
only insofar as dictated by the debtor’s whim” [d. If the
trustee’s proposition were true, the Court noted that an
“enpl oyer could avoid the creation of a trust sinply by refusing
to segregate.” 1d.

Thi s concl usi on, however, did not fully resolve the i ssue of
whet her the funds transferred from Al A s general operating fund
were trust property. Looking to the common |aw of trusts, the
Court explained that a trust is created in property which cones
into being only upon the identification of trust property or
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trust res. Id. However, the Court found the common | aw
definition to be “unhel pful” given the fact that a trust created
under 8 7501 creates a trust in an abstract “anount” instead of
in particular property. Id. Therefore, the Court determ ned
that the I RS must “show sone connection (‘reasonabl e assunption’)
between the 8§ 7501 trust and assets sought to be applied to
debtor’s trust-fund tax obligations.” 1d. at 65-66. In other
words, there nust be sone nexus between the trust and funds
transferred in order for the transferred funds to be excluded
from property of the estate. The Court concluded that the
vol untary paynent of trust fund taxes, regardl ess of the source
of the funds, provides the necessary nexus. 1d. at 66-67.

In the present case, Debtor argues that the “nexus” espoused

in Begier is a presunption which is rebuttable. See Wendy's Food

Systens, Inc. v. State of Chio Dep't of Taxation (In re Wndy's

Food System 133 B.R 917 (Bankr. S.D. Chio 1991). However, a

bankruptcy court in this jurisdiction has held that a debtor’s
vol unt ary paynent concl usively establishes the nexus set forthin

Beqgi er. See Wasden v. Florida Dep’'t of Revenue (In re Wellington

Foods, Inc.), 165 B.R 719 (Bankr. S.D. Ga. 1994).

In In re Wendy' s Food Systens (“WES”), the debtor, WS, was

required to collect state sales taxes which were to be held in
trust pursuant to Chio law. During the pre-petition preference
period, WS made a voluntary paynent to the taxing authority.
WFS sought to recover these paynents. Because the taxes which
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WES col l ected were comm ngled with general operating funds, the
state taxing authority argued that Begier was applicable.
Construing Begier, the bankruptcy court held that the
“reasonabl e assunption” (or presunption) that a voluntary paynent
provides the required nexus to the trust, nay be rebutted with

contrary evidence. Wendy's Food Systens, 133 B.R at 920.

According to the court in Wendy’'s Food Systens, the Suprene Court

in Begier rendered a narrow ruling specific to the facts of that
case. Id. at 921. The court explained that the voluntary
paynment in Begier was presuned to provide the nexus to the trust
because there was a sufficient amount of funds in the conmm ngl ed
account to satisfy the tax obligation. 1d. However, in Wndy’'s

Food Systens, WS s conm ngl ed account had a bal ance bel ow t he

anmount which was transferred to the taxing authority. The court
held that this “distinction renove[d] the reasonabl eness fromt he
assunption created in Begier.” 1d. The court read Begier as
requiring the comm ngled account to have a bal ance equal to or
greater than the anount transferred in order for a voluntary
paynment to have a sufficient nexus to the trust. Mor eover, to
the extent that the transferred anmount is greater than the
comm ngl ed account bal ance, that amount is not property of the
trust therefore, rendering it avoidable by WFS. [d. at 921-22.

In the case before the court, Debtor argues that Wndy’'s

Food Systens is applicable. Evidence presented denonstrates that

Debtor’s store accounts and concentration accounts had negative
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bal ances at all tines relevant to the transfers. (GLC s Br. Exh.

“G). Rel ying on Wendy's Food Systens, Debtor maintains that

this evidence rebuts the presunption that Debtor’s voluntary
paynment to GLC was sufficiently connected to the trust.

The court in In re Wellington Foods, however, rejected the

hol ding in Wndy’ s Food Systens t hat Begi er was a narrow deci si on

l[imted to specific facts. 165 B.R at 726. In Wellington

Foods, Chi ef Judge Davis recognized the holding of Wendy’s Food

Systens to be the common-law tracing doctrine known as the
“l owest internediate balance.” 1d. Although the Suprene Court
was not faced with an intervening bal ance i ssue in Begier, Judge
Davis held that Begier is not restricted to cases where the
debtor has sufficient funds in its accounts to cover trust fund
tax paynents. Id. To Judge Davis, this point was cl ear given the
Suprene Court’s | anguage that the voluntary paynent could not be
avoi ded “regardless of the source of the funds.” 1d. (citing
Begier, 496 U S. at 66-67). Therefore, the court held that “the
concl usi ve presunption ari ses upon voluntary paynent, regardl ess
of the source of the paynent and regardl ess of any intervening
bal ance in the debtor’s aggregate operating accounts.” |d.

The court in Wellington Foods further supported its

conclusion by relying on two cases involving trust fund taxes.?®

5 See United States v. Daniel (Inre R& T Roofing Structures & Comerci al
Framing, Inc.), 887 F.2d 981 (9th G r. 1989); In re Copel and
Enterprises, Inc.), 133 B.R 837 (Bankr. WD. Tex. 1991) aff’d, 991 F.2d
233 (5th Cr. 1993).
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I n each case, the court applied the “l owest intermnedi ate bal ance”
test. However, the debtors in both of these cases did not nake
a voluntary paynent. As Judge Davis explained, the voluntary
paynment “is a critical factual distinction [which goes to]

the very heart of the Suprenme Court’s opinion in Begier

Furthernore, the Supreme Court made a reference to Inre R& T

Roofing and noted that case as being nerely “related” to the
i ssue before the Court because it did not involve a voluntary
paynment. 1d. (citing Begier, 496 U S. at 57, n.12).

Therefore, absent the act of making a voluntary paynent, the
court held that there is no conclusive presunption of the
requi red nexus, thus the lowest internediate balance rule is
applicable. 1d. at 728. However, where a voluntary paynment has
been made, “such paynment will be concl usively presuned to be from
the corpus of the trust.” [d.

The court agrees with the reasoning in Wllington Foods and

i kewi se, finds that a voluntary paynent conclusively presunes
that such paynent is property of the trust. Accordi ngly, the

court rejects the reasoning in Wndy's Food Systens that this

presunption is rebutted because the trust account bal ance fell
bel ow t he amount of the paynent. As the Suprene Court in Beqier
held, the trust is created in an *“abstract anount” and
“regardl ess of the source of the funds.” Begier at 62, 66-67.
Moreover, the “conclusive presunption” of a voluntary
paynent is consistent wth the presunption applied in
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constructive trust cases where the trustee conm ngl es trust funds

with that of his own.® See Bethlehem Steel Corp. v. Tidwell, 66

B.R 932, 943 (MD. Ga. 1986)(holding that “[w] hen a trustee
repl enishes a comm ngled account which has fallen below the
anmount held in trust, the trustee is presuned to return the
beneficiary’'s noney first. . . .”). Just as funds that repl enish
a conm ngl ed account are presuned to be trust property (i.e.,
beneficiary’ s property), funds that are voluntarily paid to the
trust beneficiary are |likew se presuned to be trust property.
Applying the rule in Begier to the instant case, the court
finds that the funds which Debtor transferred post-petition to
GLC were property of the statutory trust. Al t hough Debt or
transferred these funds from its conmm ngled general operating
accounts, these paynents were voluntary paynents. Ther ef or e,

pursuant to Begier and Wellington Foods, these paynents are

concl usively presuned to be sufficiently connected to the trust.
No doubt exists that a voluntary paynent was nade for Wek 1I;
once the sweep failed, Debtor wire transferred the funds directly
to GLC During Weeks 11, 111, and 1V, however, Debtor nade
deposits in the trust account which was swept by G.C
Neverthel ess, the court finds that these transfers were

vol untary. Just because Debtor did not directly transfer the

6 Although constructive trusts are forned as an equitable renedy while
statutory trusts are creatures of statute, the court finds that this
distinction is inmaterial in determ ning what constitutes trust property.
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funds to GLC, Debtor voluntarily deposited the funds in the Trust
Account in order for GLC to conduct the sweep.

Moreover, these facts are simlar to Bethl ehem Steel. The

comm ngl ed account in that case had very little funds which was
| ater repl eni shed by the debtor with other funds. The court held
that the repl enished funds were presuned to be property of the
trust. 66 B.R at 942. Simlarly, the Trust Account in the
i nstant case had no funds. Debtor deposited funds in order for
GLC to conduct the sweeps. Pursuant to the presunption of

Bet hl ehem Steel, the court finds that the deposits constitute

repl eni shed funds which are property of the trust.

Based on the above findings, the $533,075.72 which Debtor
mai ntains was erroneously paid to GLC, are “proceeds” held in
trust for G.C These funds are not property of the estate.
Accordi ngly, Debtor may not recover these funds under 8 549 and
8 550 of the Code. Therefore, the court will grant G.C s notion
for summary judgnent and will deny Debtor’s notion for sunmary
j udgnent .

GLC prayed for an award of attorney’ s fees, but has cited no
authority in support of the same. Therefore, judgment will be
rendered in favor of G.C and against Debtor wth costs of this
action.

An order in accordance with this Menorandum Qpinion will be
ent er ed.

DATED this __ day of My, 2001.
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JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE



