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VEMORANDUM OPI NI ON

Dm ght C. McDowel |, Plaintiff, filed on Novenber 3,
1998 a Conplaint to Determ ne Dischargeability of Debt.
Carolyn J. McDowel |, Defendant, filed a response on January
28, 1999. A trial was held on February 8, 2000. The Court,
havi ng consi dered the evidence presented and the argunents of

counsel , now publishes this nmenorandum opi ni on.

FI NDI NGS OF FACT

Plaintiff and Defendant were married in 1972. They
resided in Al buquerque, New Mexico. Plaintiff was a
i eutenant colonel in the United States Air Force. Defendant
was an accountant with the Departnent of Defense. In 1973
Plaintiff was transferred to the Air Force base in Warner
Robi ns, Georgia. Defendant was transferred to Atlanta,
Georgia. Plaintiff retired fromthe Air Force in 1975.
Plaintiff entered the real estate business about two years
later. In 1979, Defendant noved to Warner Robins and resided

wth Plaintiff.



Def endant noved to Col orado in the sumer of 1986.
Plaintiff noved to Col orado some tine later. In 1992
Plaintiff began spending nost of his tinme in Georgia
devel oping his real estate business. Plaintiff and Defendant
began tal king about a divorce in the sumer of 1994.

Def endant nmet with a divorce attorney on July 6, 1994.

Def endant filed for divorce in Boul der, Colorado, on
August 25, 1994. The Col orado state court held a hearing on
April 19, 1995. Defendant appeared and was represented by
counsel. Plaintiff’s counsel nmade a |imted appearance.
Plaintiff decided not to appear at the hearing for two
reasons. First, Plaintiff was at a “critical stage” in a
construction project. Second, Plaintiff’s counsel had
presented a “worse-case scenario” as to how Plaintiff probably
woul d fair in the divorce proceeding. Plaintiff considered
the worse case scenario to be acceptable.

The di vorce proceeding did not go as Plaintiff had
anticipated. The state court held that it had jurisdiction
over the marriage of Plaintiff and Defendant, their property
| ocated in Col orado, and spousal support issues. The state
court held that it did not have jurisdiction to divide any
property that was | ocated outside of Col orado.

The state court heard testinony from Def endant
concerni ng her financial needs and Plaintiff’s financial
resources. The state court determ ned that Defendant needed
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an additional $1,979 per nonth to neet her financial needs.
The state court determned that Plaintiff had the financi al
resources to pay that anount.

In reaching its decision, the state court noted that
Plaintiff and Defendant had been nmarried for twenty-two and
one-half years; Plaintiff was seventy-one years ol d;
Plaintiff’s nonthly mlitary pension and social security
benefits total ed at |east $4,400; Plaintiff had income from
his real estate business; Defendant was fifty-seven years ol d;
Def endant was still working for the Departnent of Defense as
an accountant; Defendant’s gross nonthly incone was $4, 454 and
her net nmonthly income was $2,561; Defendant was wi t hdraw ng
$407 from her savings each nonth to hel p neet her expenses;
Def endant’ s nonthly expenses were $4,947; Plaintiff and
Def endant had no children fromtheir marriage;! the style of
living Plaintiff and Defendant enjoyed during the marri age;
and Defendant was suffering from health probl ens.

Def endant’ s counsel urged the state court to nake a
| unmp- sum mai nt enance award. Defendant’s counsel argued that
it would be very difficult for Defendant to collect a nonthly
mai nt enance award. Defendant’s counsel argued that Plaintiff
had been uncooperative, that Plaintiff was an out-of-state

resident, and that Plaintiff did not have a job subject to

I Plaintiff and Defendant both had adult children from
prior marriages.



gar ni shnent .

A certified public accountant testified that a | unp-
sum award of $652,591.40 woul d be needed to produce a nonthly
i ncome stream of $1,979. The accountant, in his testinony,
took into account Defendant’s |ife expectancy, interest,
taxes, and the cost-of-living increases.

The state court awarded Defendant $652,591.40 as
mai nt enance in gross. The maintenance in gross is to
term nate upon Defendant’s renmarriage or death, but not upon
Plaintiff’s death. The state court held that its award
represented spousal support and that it was taxable to
Def endant and tax deductible by Plaintiff. The state court
stated that it believed that Plaintiff would not cooperate in
maki ng nont hl y mai nt enance paynents and that Defendant shoul d
not be burdened with having to pursue nonthly collection
pr oceedi ngs.

The state court al so awarded Defendant the foll ow ng
property, which was |ocated in the state of Col orado: the
marital residence, the household furnishings and the personal
property in the marital residence, two cars, certain bank
accounts, a Dean Wtter account, a life insurance policy, a
country club nenbershi p, and Defendant’s federal enpl oyee
pensi on.

Plaintiff has filed several notions and appeals to
overturn the |unp-sum nmai ntenance award. Plaintiff’'s efforts
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have not been successful. Plaintiff has an appeal pending in
t he Col orado court system

Def endant has coll ected sone noney fromPlaintiff’s
mlitary pension and social security benefits. Defendant has
reported, as taxable incone, the funds that she has coll ected.
Plaintiff testified that he put sonme funds in “offshore”
accounts so the funds would be out of the reach of his
creditors.

The Boul der District Court, Boul der County,
Col orado, entered on Decenber 29, 1997 an Order Re: Division
of Marital Property.2 Plaintiff and Defendant both were
represented by counsel. The state court awarded to Plaintiff
all the Georgia marital property. The state court ordered
Plaintiff to pay $300,000 to Defendant as a | unp-sum property
settlenment award. The state court anended its order on March
26, 1998. The amended order increased to $310, 000 the
property settlenment award. Plaintiff nade paynents to
Def endant of $80,000 in April 1998 and $235, 000 i n Septenber
1998.

Plaintiff filed a petition under Chapter 7 of the
Bankruptcy Code on COctober 26, 1998. Plaintiff is seventy-
five years old. Plaintiff’s first wife receives about forty

percent ($1,572.01) of Plaintiff’s mlitary retirenment and

2 Plaintiff consented to the Col orado court exercising
jurisdiction over the marital property located in Georgia.
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soci al security benefits.

A legal mal practice action was filed against the
attorney who represented Plaintiff in the Col orado divorce
proceedi ng. The Chapter 7 Trustee of Plaintiff’s bankruptcy

estate received $65,000 as a settlenent of that action.

CONCLUSI ONS OF LAW

Plaintiff contends that his |unp-sum mai nt enance or

“mai ntenance in gross” obligation to Defendant is
di schargeabl e in bankruptcy. Plaintiff contends that neither
section 523(a)(5)(B) nor (a)(15) of the Bankruptcy Code?
prevents the discharge.* The section provides, as follows:

8§ 523. Exceptions to discharge

(a) A discharge under section 727
1141, 1228(a), 1228(b), or 1328(b) of this

title does not discharge an individual
debtor from any debt -

(5) to a spouse, fornmer spouse, or
child of the debtor, for alinony to,
mai nt enance for, or support of such
spouse or child, in connection with a
separation agreenent, divorce decree

311 US. CA 8 523(a)(5(B), (15) (West 1993 & Supp.
1999).

4 Because the Court determines that Plaintiff’'s
obligation is nondi schargeabl e under section 523(a)(5)(B), the
Court need not address section 523(a)(15).
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or other order of a court of record,
determ nation made in accordance wth
State or territorial |law by a
governmental unit, or property

settl enment agreenent, but not to the
extent that-

(B) such debt includes a
liability designated as alinony,
mai nt enance, or support, unless
such liability is actually in
t he nature of alinony,
mai nt enance, or support;

(15) not of the kind described in
paragraph (5) that is incurred by the
debtor in the course of a divorce or
separation or in connection with a
separation agreenent, divorce decree
or other order of a court of record,
a determ nation nade in accordance
wth State or territorial |aw by a
governnental until unless—

(A) the debtor does not have
the ability to pay such debt
fromincome or property of the
debtor not reasonably necessary
to be expended for the
mai nt enance or support of the
debtor or a dependent of the
debtor and, if the debtor is
engaged in a business, for the
paynment of expenditures
necessary for the continuation,
preservation, and operation of
such busi ness; or

(B) discharging such debt
would result in a benefit to the
debtor that outweighs the
detrinental consequences to a
spouse, forner spouse, or child
of the debtor;



11 U.S.C. A 8§ 523(a)(5)(B), (15) (West 1993 & Supp. 1999).

Under section 523(a)(5)(B), an alinony, nmaintenance,
or support obligation to a former spouse is dischargeabl e
“unl ess such liability is actually in the nature of alinony,
mai nt enance, or support.” Defendant concedes that she has the
burden of showing that Plaintiff’'s obligation is
nondi schar geabl e by a preponderance of the evidence.

“The validity of a creditor’s claim[against a
bankruptcy debtor] is determ ned by rules of state law. Since
1970, however, the issue of nondischargeability has been a
matter of federal |aw governed by the terns of the Bankruptcy

Code.” Gogan v. Garner, 498 U. S. 279, 112 L. Ed. 2d 755, 111

S. Ct. 654, 657-58 (1991).

In Harrell v. Sharp (In re Harrell),® the El eventh

Crcuit Court of Appeals stated:

The | anguage used by Congress in
8 523(a)(5) requires bankruptcy courts to
determ ne not hing nore than whether the
support | abel accurately reflects that the
obligation at issue is “actually in the
nature of alinony, maintenance, or
support.” The statutory | anguage suggests
a sinple inquiry as to whether the
obligation can legitimately be
characterized as support, that is, whether
it isin the nature of support. The
| anguage does not suggest a precise
inquiry into financial circunstances to
determ ne precise levels of need or
support; nor does the statutory |anguage
contenpl ate an ongoi ng assessnent of need

5 754 F.2d 902 (11t Cir. 1985).
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as circunstances change.
754 F.2d at 906 (enphasis original).
The El eventh G rcuit continued, stating:

We concl ude that Congress intended that
bankruptcy courts nake only a sinple
inquiry into whether or not the obligation
at issue is in the nature of support.

This inquiry will usually take the form of
deci di ng whether the obligation was in the
nature of support as opposed to being in
the nature of a property settlenent.

Thus, there will be no necessity for a
preci se investigation of the spouse’s

ci rcunstances to determ ne the appropriate
| evel of need or support. It will not be
rel evant that the circunstances of the
parties may have changed, e.q., the
spouse’ s need may have been reduced at the
time the Chapter VII petition is filed.
Thus, limted to its proper role, the
bankruptcy court will not duplicate the
functions of state donestic relations
courts, and its rulings wll inpinge on
state donestic relations issues in the
nost |imted manner possi bl e.

Once the bankruptcy court in this case
concl uded that the alinony paynents were
“actually in the nature of alinony,” its
task was at an end. The obligation was
t hereby determ ned to be nondi schargeabl e
under 8 523(a)(5). The district court
correctly rejected the bankruptcy court’s
subsequent excursion to determ ne the
precise level of the wife’s need for
support.

754 F.2d at 907 (enphasis original).

In Strickland v. Shannon (In re Strickland)® the

El eventh Circuit stated:

6 90 F.3d 444 (11" Gir. 1996).
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Because federal law, rather than state

| aw, controls our inquiry, a donestic
obligation can be deened actually in the
nature of support under 8§ 523(a)(5) even
if it is not considered “support” under
state law. See [In re Harrell, 754 F.2d
at] 905. Although state | aw does not
control, it does provide guidance in
determ ni ng whet her the obligation should
be considered in the nature of “support”
under 8 523(a)(5). 1n re Jones, 9 F.3d
878, 880 (10" Cir. 1993).

Under Florida |aw, a forner
spouse is entitled to an award of attorney
fees in a nodification action such as the
one filed here based on relative need and
ability to pay. See Fla. Stat. 8§ 61.16(1)
(1993); Hyatt v. Hyatt, 672 So.2d 74, 76
(Fla. Dist. . App. 1996). In awarding
attorney fees to the former spouse, the
state court therefore necessarily
determ ned that she had a greater need
and/or lesser ability to pay than did the
debtor. Thus, the award of attorney fees
can “legitimately be characterized as
support,” In re Harrell, 754 F.2d at 906,
for the former spouse and therefore is
nondi schar geabl e under 8§ 523(a)(5).

90 F.3d at 446-47

In a divorce proceeding, a Col orado state court nmay,
in special circunstances, award mai ntenance in gross rather
than periodic alinony. The state court has broad discretion
to determ ne the anmount of alinmony and whether the award
shoul d be nmai ntenance in gross or periodic alinony. See

generally In re The Marriage of Sinn, 696 P.2d 333 (Col o.

1985): Mbss v. Moss, 190 Col 0. 491, 549 P.2d 404 (Col 0. 1976);

Carlson v. Carlson, 178 Col o. 283, 497 P.2d 1006 (Colo. 1972).

Turning to the case at bar, Plaintiff argues that
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the Col orado state court erred in awardi ng $652,591. 40 as
mai nt enance in gross to Defendant. The validity of the
mai nt enance in gross award is determ ned by rules of state

| aw. G ogan v. Garner, 111 S. C. at 657-58. It is not for

this Court to deci de whether the Col orado state court properly
applied state law. The only issue for this Court is whether
the state court award is di schargeabl e in bankruptcy.

The issue before this Court is controlled by federal
| aw and i s whether the maintenance in gross award was
“actually in the nature of alinony, maintenance, or support.”

The Col orado state court heard testinony on
Def endant’ s financial needs and Plaintiff’s financial
resources. The state court determ ned that Defendant needed
an additional $1,979 per nonth to neet her financial needs.
The state court awarded that anount in the formof a
mai nt enance in gross award. The state court also divided the

marital property located in Colorado and in Georgia.
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The Court can only conclude that the maintenance in
gross award was actually in the nature of support. The Court
should not inquire into the appropriate |evel of need or
support. The Court’s inquiry is whether the state court award
was in the nature of support rather than a property
settlenment. Fromthe evidence presented, the Court can only
conclude that the state court award was in the nature of
support. Thus, it is nondischargeabl e in bankruptcy.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 4" day of May 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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