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VEMORANDUM OPI NI ON

The State of CGeorgia, Departnent of Revenue,

Def endant, filed on June 22, 2000, a notion for summary
judgnent. CGeorge Larry Hanrick and Linda Hester Hanri ck,
Plaintiffs, filed their response on July 19, 2000. The Court,
havi ng considered the record, Plaintiffs’ depositions,
Defendant’s affidavit, Defendant’s statenment of uncontested
facts, and the argunents of counsel, now publishes this

menor andum opi ni on.

The following facts are not in dispute.! Plaintiffs
have failed to pay in full their federal incone tax
obligations since the 1970s. Plaintiffs filed four bankruptcy
petitions during the 1990s in response to collection actions
by the Internal Revenue Service. Plaintiffs filed a petition
under Chapter 7 of the Bankruptcy Code in 1991. Plaintiffs
received a discharge in bankruptcy in July of 1991

Plaintiffs also have failed to pay sonme of their
state incone tax obligations. Plaintiffs’ 1993 state incone
tax return was due on April 15, 1994. Plaintiffs filed an
accurate return, but failed to pay in full their tax
obligation. Plaintiffs currently owe $913.91 on their 1993

state tax obligation.

' Plaintiffs have presented no facts in opposition to
Def endant’ s notion for summary judgnent.
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Plaintiffs’ 1994 state incone tax return was due on
April 15, 1995. Plaintiffs filed an accurate return, but
failed to pay in full their tax obligation. Plaintiffs
currently owe $7,274.17 on their 1994 state tax obligation.

Plaintiffs sought bankruptcy relief a second tine by
filing a petition under Chapter 13 of the Bankruptcy Code on
June 26, 1996. Plaintiffs’ Chapter 13 case was di sm ssed on
April 22, 1997. Defendant was stayed from coll ecting
Plaintiffs’ tax obligations during the pendency of this
Chapt er 13 bankruptcy case.

Plaintiffs sought bankruptcy relief a third tinme by
filing a petition under Chapter 13 of the Bankruptcy Code on
August 14, 1997. Plaintiffs’ Chapter 13 case was di sm ssed on
June 26, 1998. Defendant was stayed from coll ecting
Plaintiffs’ tax obligations during the pendency of this
Chapt er 13 bankruptcy case.

Plaintiffs sought bankruptcy relief a fourth tinme by
filing a petition under Chapter 7 of the Bankruptcy Code on
Cctober 8, 1998. This is Plaintiffs’ pendi ng bankruptcy case.

Plaintiffs filed on January 28, 1999, an anended
conplaint to determ ne the dischargeability of their state tax
obligations for 1994 and prior years. Defendant filed a
response on February 9, 1999.

Def endant concedes that Plaintiffs state tax
obligations for 1991 and prior years are dischargeable in
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bankruptcy. Plaintiffs do not owe any state tax obligations
for 1992.2 Defendant’s nmenorandumof law, p. 1 (filed June
22, 2000).

Plaintiffs and Defendant dispute the
di schargeability of Plaintiffs’ state tax obligations for 1993
and 1994. Section 523(a)(1)(A) and (7) of the Bankruptcy
Code® provides as foll ows:

8§ 523. Exceptions to discharge

(a) A discharge under section 727, 1141
1228(a), 1228(b), or 1328(b) of this title does
not di scharge an individual debtor from any
debt —

(1) for a tax or a custons duty-—

(A) of the kind and for the
periods specified in section
507(a)(2) or 507(a)(8) of this title,
whet her or not a claimfor such tax
was filed or allowed;

(7) to the extent such debt is for a
fine, penalty, or forfeiture payable to
and for the benefit of a governnental
unit, and is not conpensation for actual
pecuni ary | oss, other than a tax penalty-—

(A) relating to a tax of a kind
not specified in paragraph (1) of
this subsection; or

2 Plaintiffs owe state tax obligations for 1987, 1988,
1989, and 1991. Defendant’s Statenment of Material Facts to
Wi ch There Exists No Issue, p. 2 (filed June 22, 2000).

311 U.S.C A § 523(a)(1)(A), (7) (West 1993 & Supp.
2000) .



(B) inposed with respect to a
transaction or event that occurred
before three years before the date of
the filing of the petition;

11 U S.C A 8 523(a)(1)(A), (7) (West 1993 & Supp. 2000).
Section 507(a)(8)(A) (i) and (G of the Bankruptcy
Code* provides as follows:
§ 507. Priorities

(a) The follow ng expenses and cl ai ns have
priority in the follow ng order:

(8) Eighth, allowed unsecured cl ai ns of
governmental unites, only to the extent
that such clains are for—

(A) a tax on or neasured by incone
or gross receipts—

(1) for a taxable year ending
on or before the date of the
filing of the petition for which
areturn, if required, is |ast
due, including extensions, after
three years before the date of
the filing of the petition;

(G a penalty related to a claim
of a kind specified in this paragraph
and in conpensation for actual
pecuni ary | o0ss.

11 U.S.C.A § 507(a)(8)(A) (i), (G (West Supp. 2000).

411 U.S.C.A § 507(a)(8)(A (i), (G (West Supp. 2000).
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In Whod v. United States (In re Wod),® the El eventh

Crcuit Court of Appeals stated:

Sections 523(a)(1) and 507(a)[8](A) reflect a
two-fold governnent interest. First, the
Governnment has an interest in decreasing the
nunber of delinquent incone tax filers, and the
sections encourage a pronpt investigation of
such filers. Presumably, the vigorous pursuit
of delinquent filers, conbined with substanti al
civil and crimnal penalties, discourages the
late filing of returns. Second, and perhaps
nore inportantly, the Governnent has an
interest in maxim zing the period allowed for
auditing returns and collecting taxes. 1In
establishing the priority and di scharge

provi sions of the Code, Congress recognized the
| RS status as an involuntary creditor and need
to have a reasonable period of time within
which to collect taxes. The three-year tine
period enbodied in section 507(a)[8] (A
reflects the “reasonable” period of tine the
IRS is allotted to audit the return and coll ect
t axes.

866 F.2d at 1371.

Under section 523(a)(1l), a claimfor inconme taxes is
entitled to priority and is nondi schargeable if the due date,
i ncl udi ng extensions, of the tax return is less than three
years prior to the date of the bankruptcy filing.

Prepetition interest is nondischargeable if the
underlying tax i s nondi schargeable. Prepetition interest is
entitled to the same priority as the underlying tax. Bates v.

United States (In re Bates), 974 F.2d 1234, 1237 (10th G

1992); Jones v. United States (In re Garcia), 955 F.2d 16 (5th

®> 866 F.2d 1367 (11'" Gir. 1989).
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Cr. 1992); Inre Larson, 862 F.2d 112, 119 (7th Cr. 1988).

Plaintiffs filed their current Chapter 7 bankruptcy
case on Cctober 8, 1998. Plaintiffs’ bankruptcy case was
filed nore than three years after the due dates for their
state tax returns for 1993 and 1994. Plaintiffs filed two
Chapt er 13 bankruptcy cases during the three-year period.

Def endant contends the three-year priority period of section
523(a) (1) should be tolled during the pendency of Plaintiffs’
Chapter 13 bankruptcy cases. |If the three-year priority
period is tolled, Plaintiffs’ 1993 and 1994 tax obligations
are nondi schar geabl e.

The El eventh G rcuit has held that the three-year
priority period may be tolled, where appropriate.

In Morgan v. United States of Anerica (ln re

Mbrgan),® the Eleventh Circuit stated:

As a result, we conclude that 11 U S. C
8 105(a) is broad enough to permt a bankruptcy
court, exercising its equitable powers, to tol
the three-year priority period, where
appropriate, during the pendency of a debtor’s
prior bankruptcy proceeding.

“Interpreting [the Bankruptcy Code]
literally would allow a debtor to create an
“inmpenetrable refuge’ by filing a bankruptcy
petition, waiting for [8 507(a)(8)’s] priority
periods to expire, and then dism ssing the case
and refiling shortly thereafter.” 1n re West,
5 F.3d 423, 426 (9'" Cir. 1993) (citing In re
Fl orence, 115 B.R 109, 111 (Bankr. S.D. Ohio
1990)). Due to congressional intent, which

6 182 F.3d 775 (11" Gir. 1999).
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favors allow ng the governnent sufficient tine
to collect taxes, and the fear that taxpayers
may abuse the bankruptcy process in order to
avoi d paying taxes, we hold that the equities
will generally favor the governnent in cases
such as this. See In re Waugh, 109 F.3d at 492
(“Congress realized that ‘[a]n open-ended

di schargeability policy would provide an
opportunity for tax evasion through bankruptcy,
by permtting discharge of tax debts before a
taxing authority has an opportunity to coll ect
any taxes due.’”) (quoting H R Rep. No. 95-
595, at 190 (1977), reprinted in 1978

US CCAN 5787, 5963, 6150). There nay be
factual scenarios, however, in which the
equities favor the taxpayer.

182 F. 3d at 779-80.
The circuit court al so stated:

8. Wiile the record has not been devel oped
fully, there does not appear to be any evi dence
of dilatory conduct or bad faith on the part of
the Morgans. We do not set forth the equitable
considerations regarding 8 105(a), but we
reject the notion espoused in In re Gore, 182
B.R 293, 316 (Bankr. S.D. Ala. 1995) that a
finding of dilatory conduct or bad faith is
necessary to find the equities in favor of the
gover nnent .

Furthernore, we do not address the question
of whether there may be a difference between
the actual tax liability, penalties or interest
for the purpose of considering the equities.

182 F.3d at 780 n. 8.

Plaintiffs urge the Court not to apply equitable
tolling to the three-year priority period. Plaintiffs argue
that the bankruptcy court’s equitable powers are quite limted
and nust only be exercised within the confines of the

Bankruptcy Code. Plaintiffs argue that the plain | anguage of



t he Bankruptcy Code does not provide for equitable tolling of
the three-year priority period. Plaintiffs essentially argue

that the decision of the Eleventh Crcuit in In re Mrgan was

erroneous. See Plaintiffs’ Menorandumof Law In Opposition to

Def endant’s Mdtion for Summary Judgnent (filed July 19, 2000).

This Court is bound by In re Morgan and wll apply

that case law to the facts in the case at bar

Plaintiffs, in their depositions, testified that
Def endant had not picked on Plaintiffs or treated Plaintiffs
unfairly; Defendant had done nothing to contribute to
Plaintiffs’ tax problens; Defendant had not interfered with
Plaintiffs’ enploynent; and Defendant had not attenpted to
frustrate the confirmation of Plaintiffs’ Chapter 13 plans or
Plaintiffs’ ability to carry out their Chapter 13 pl ans.

Plaintiffs further testified in their depositions
that their state tax problenms were not “Defendant’s fault.”
Plaintiffs testified that they do not dispute the anount of
their state tax obligations. Plaintiffs testified that their
bankruptcy filings were in response to the collection actions
of the IRS. Plaintiffs testified that they have had no
di sputes with Defendant’s collection actions. Plaintiffs
testified that Defendant worked with them when Plaintiffs
attenpted to repay their state tax obligations.

The Court is persuaded that the three-year priority
period should be equitably tolled. Plaintiffs have presented
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no facts in opposition to Defendant’s notion for summary
judgnent or to support their position that equitable tolling

shoul d not apply. As noted in In re Mrrgan, the equities

generally favor the governnment. Plaintiffs have not
denonstrated facts sufficient to show that the equities favor
t hem

Plaintiffs argue that section 523(b) of the
Bankruptcy Code’ requires that the three-year priority period
be calculated by using the filing date of their nobst recent
bankruptcy case. Under section 523(b), tax obligations that
wer e nondi schargeable in a prior bankruptcy case may be
di schargeabl e in a subsequent bankruptcy case. The

di schargeability of the tax obligations in the second

711 U S.C.A 8§ 523(b) (West Supp. 2000). This section
provi des as foll ows:

§ 523. Exceptions to discharge

(b) Notw t hstandi ng subsection (a) of this
section, a debt that was excepted from
di scharge under subsection (a)(1), (a)(3), or
(a)(8) of this section, under section 17a(1l),
17a(3), or 17a(5) of the Bankruptcy Act, under
section 439A of the H gher Education Act of
1965, or under section 733(g) of the Public
Health Service Act in a prior case concerning
t he debtor under this title, or under the
Bankruptcy Act, is dischargeable in a case
under this title unless, by the terns of
subsection (a) of this section, such debt is
not dischargeable in the case under this title.

11 U.S.C. A § 523(b) (West Supp. 2000).
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bankruptcy case will depend upon whether they fall within any

appl i cabl e exceptions of section 523(a). 4 Collier on

Bankruptcy  523.25 (15th ed. rev. 2000).

In the case at bar, Plaintiffs’ tax obligations for
1993 and 1994 are nondi schargeabl e because the three-year
priority period had not expired when Plaintiffs  current
bankruptcy case was filed.® The Court is not persuaded that
section 523(b) nmakes these obligations dischargeable.

Finally, Plaintiffs argue that equitable tolling is
i nconsistent with section 349(a) of the Bankruptcy Code,°®
whi ch provides, in part, that dism ssal of a case does not
prejudi ce the debtor with regard to the filing of a subsequent
bankruptcy case, except as provided in section 109(g) of the
Bankr upt cy Code. °

The Court is not persuaded by Plaintiffs’ argunent
because the Court’s decision is made by applying the
applicable law to Plaintiffs’ presently pendi ng bankruptcy
case. Plaintiffs’ prior filings have in no way prejudiced
their rights in the pending case.

An order in accordance with this nmenorandum opi ni on

will be entered this date.

8 Equitable tolling being applicable to years 1993 and
1994.

911 U S.CA 8 349(a) (West Supp. 2000).
1011 US CA 8§ 109(g) (Wst 1993).
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DATED the 8th day of Decenber, 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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