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Sandra D. Whitlock, Debtor, filed on June 26, 2003, a petition under Chapter 13
of the Bankruptcy Code. Debtor also filed her proposed Chapter 13 Planon  June 26,
2003. On October 6, 2003, James E. Dollar and Bobby Dollar, Objectors,* filed an
objection to confirmation of Debtor’s Chapter 13 Plan.

A hearing on confirmation of Debtor’s Chapter 13 Planwasheld on  February
26, 2004. At the hearing, Debtor, on the record, modified her Chapter 13 Plan to
provide that the term of her plan would be increased to four years. Objectors object to
confirmation of the modified plan. The Court, having considered the evidence
presented and the arguments of counsdl, now publishes this memorandum opinion.

Debtor and Objectors are Sster and brothers. Their father, James Nimrod
Dollar, died on June 14, 1997. In their father’ swill, Debtor was named as executrix of
hisedate. Letters testamentary wereissued on August 5, 1997, to Debtor by the
Probate Court of Gwinnet County, Georgia. Debtor was immediatey sworn in as
executrix. Debtor later breached her fiduciary duty and was removed as executrix by the
Probate Court by order entered on August 14, 1998. Debtor’s older brother, James E.
Dallar, was appointed as successor executor by the Probate Court. James E. Dallar
testified that his father's estate “is till open”.

Objectors filed acomplaint for damages against Debtor in the Superior Court of

! The Objectors are James E. Dollar and Bobby Dollar asindividuals and James
E. Dallar in his capacity as Executor of the Estate of James Nimrod Dollar.

2



Walton County, Georgia. Objectors sought to recover damages they suffered because
of Debtor’ simproper handling of their father’s estate. The Superior Court, after a
bench trid, entered ajudgment dated May 23, 2003, against Debtor. Objectors were
awarded actua damages, punitive damages, and attorney’ s fees? Debtor made no
payments on these obligations before she filed for bankruptcy relief.

Debtor filed her Chapter 13 case on June 26, 2003. Debtor listed on Schedule D
Objectors judicid lien asa secured claim. The Court entered an order on  October 30,
2003, avoiding Objectors judicid lien to the extent it impaired Debtor’ s exemptions.®
Debtor’ s schedules do not list any nonexempt property. Debtor proposes to pay
approximately 6 percent of her obligations to Objectors through her modified Chapter
13 Pan.

The Court notes that Debtor’ s obligations to Objectors may be nondischargeable
in a Chapter 7 bankruptcy case. 11 U.S.C.A. 8 523(a)(2),(4), and (6) (West 1993). The
law is clear, however, that Debtor’ s obligations are dischargesble under the
superdischarge provisons of Section 1328(a) of the Bankruptcy Code upon completion
of her Chapter 13 plan. A leading Chapter 13 treatise states in part:

Other than dimony and support . . . student loans. . . drunken

2 The Superior Court determined that: (1) Debtor sold to hersdlf red estate of
her father’ s estate againgt the advice of her own counsd; (2) Debtor continued to write
checks to hersdlf from the estate’ s account after she was removed as execuitrix; (3)
Debtor received more than her share of her father’s estate; and (4) Debtor refused to
relinquish the estate’ s records to the successor executor.

311 U.SC.A. § 522(f) (West Supp. 2003).

3



driving . .. and redtitution or acrimind fine.. . . thelonglis of
exceptionsto discharge in 8§ 523(a), applicable in Chapter 7,
Chapter 12 and individua Chapter 11 cases, is not gpplicablein
Chapter 13 a completion of al payments. In particular, clamsfor
fraud, misrepresentation, willful and malicious misconduct and
defdcation in afiduciary capacity—the so-cdled “fraud
exceptions’ to discharge given specid treatment in

§ 523(c)—are dischargegble after completion of paymentsin a
Chapter 13 case.

4 K. Lundin, Chapter 13 Bankruptcy, 3d Ed., § 344.1, p. 344-4, (2000 & Supp. 2002).

In Pennsylvania Dept. of Public Welfare v. Davenport,* the United States

Supreme Court stated:

495 U.S. at 563.

Accordingly, Congress secured a broader discharge for debtors
under Chapter 13 than Chapter 7 by extending to Chapter 13
proceedings some, but not al, of §8 523(a)’s exceptions to
discharge. See 5 Collier on Bankruptcy 11328.01[1][c] (15th ed.
1986) (“[T]he dischargeability of debtsin chapter 13 that are not
dischargegble in chapter 7 represents a policy judgment thet [it] is
preferable for debtors to attempt to pay such debts to the best of
their abilities over three years rather than for those debtors to have
those debts hanging over their heads indefinitdy, perhaps for the
rest of their lives’) (footnote omitted).

Thus, Debtors obligations to Objectors are dischargeable in bankruptcy upon the

completion of Debtor’s Chapter 13 plan.

The Court now turns to decide whether Debtor’s modified Chapter 13 plan is

confirmable. Section 1325(a) of the Bankruptcy Code provides that the Court shall

confirm aplan if certain requirements are satisfied. Objectors contend that Debtor’s

4495 U.S. 552, 110 S. Ct. 2126, 109 L. Ed. 2d. 558 (1990).
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Chapter 13 plan does not meet the disposable income test of Section 1325(b) of the
Bankruptcy Code.> Disposable income means income which is not reasonably
necessary to be expended for the maintenance or support of the debtor or a dependant of

the debtor. 11 U.S.C.A. § 1325(b)(2)(A) (West 1993 & Supp. 2003). Callier on

Bankruptcy states:

511 U.S.C.A. § 1325(b) (West 1993 & Supp. 2003).
§ 1325. Confirmation of Plan

(b)(2) If the trustee or the holder of an dlowed unsecured claim
objects to the confirmation of the plan, then the court may not
approve the plan unless, as of the effective date of the plan—

(A) the value of the property to be distributed under the
plan on account of such clam is not less than the amount
of such dam; or

(B) the plan providesthat dl of the debtor’ s projected
disposable income to be received in the three-year period
beginning on the date that the first payment is due under
the plan will be applied to make payments under the plan.

(2) For purposes of this subsection, “ disposable income’
means income which is recelved by the debtor and which is not
reasonably necessary to be expended—

(A) for the maintenance or support of the debtor or a
dependent of the debtor, including charitable contributions
(that meet the definition of “ charitable contributions’
under section 548(d)(3) to aqudified religious or
charitable entity or organization (asthat term is defined in
section 548(d)(4) in an amount not to exceed 15 percent
of the grossincome of the debtor for the year in which the
contributions are made; and



When an objection to confirmation isfiled pursuant to
section 1325(b)(1) and the plan does not satisfy the full
payment test of subsection 1325(b)(1)(A), subsection
1325(b)(2)(B) requires the court to determine whether the
debtor has committed to the plan dl of the debtor’s
projected disposable income for athree-year period
beginning on the date the first plan payment is due.

8 Callier on Bankruptcy 1 1325.08 [4][a] (15th ed. rev. 2003).

The evidence shows that Debtor is employed full-time as a bookkeeper at
Southeastern Hydraulics, Inc. Debtor’ s take-home pay is $486 per week. Debtor also
works part-time at Big Lot Stores, Inc., and has take-home pay of $101 per week.
Debtor’ s tota monthly take-home pay is $2,543.° Debtor’ s weekly income at her
confirmation hearing was about $33 less than when shefiled her Chapter 13 case.

Debtor’s Schedule J shows monthly living expenses totaling $2,292. Debtor’s
thirty-one-year-old daughter has no income and lives with Debtor. Debtor’ s budget is
very conservative showing nothing for medica and dental expenses, home maintenance,
recreation, or entertainment. The Court is persuaded that Debtor’s monthly living
expenses of $2,292 are reasonably necessary for her maintenance or support. The
Court is persuaded that Debtor, during the four year term of her Chapter 13 plan, will
have expenses not contemplated in her budget.

Debtor filed her Chapter 13 plan to save her resdence and to deal with other

¢ Debtor’ s total monthly take-home pay was calculated by multiplying Debtor’s
weekly tota take-home-pay ($587) by fifty-two (weeks) and dividing by twelve
(months).



obligations. Debtor’s monthly take-home pay exceeds her expenses by $251. Debtor’s
modified Chapter 13 plan proposes to pay $125 per month to the Chapter 13 trustee.
The term of the proposed plan isfour years. Debtor is current on her Chapter 13 plan
payments.

The Court is persuaded that Debtor’ s proposed Chapter 13 plan payment of $125
per month is payment of her disposable income. The Court is persuaded that the
additiona $126 will be needed to pay unbudgeted and reasonably necessary expenses
for her maintenance or support. The Court notes that section 1325(b)(1)(B) only
requires payment of disposable income for three years. Debtor’s Chapter 13 plan
provides for payment for four years. Thus, Debtor’s Chapter 13 planisfor alonger
term than required by the disposable income test.

Objectors also contend that Debtor’s Chapter 13 plan is not proposed in good
faith,” and isin fact proposed in bad faith. Objectors however, do not assert that
Debtor’s Chapter 13 plan should be dismissed as a bad faith filing. In Kitchensv.

Georgia Railroad Bank and Trust Co., (In re Kitchens),? the Eleventh Circuit Court of

Appeds st forth the factors this Court must consider in deciding good faith. The
circuit court stated:

Five circuit court opinions, al announced in 1982, while
not completely uniform, adopt a middle road between the

"11 U.SC.A. §1325(a)(3) (West 1993) (court shdl confirm aplan if the plan
has been proposed in good faith and not by any means forbidden by law).

8 702 F. 2d 885 (11th Cir. 1983).



“best interests’ and “best efforts’ tests. By thismiddle
road, the facts of each bankruptcy case must be individualy
examined in light of various criteria to determine whether
the chapter 13 plan at issue was proposed in good faith. In
re Estus, 695 F.2d 311 (8th Cir. 1982); Deans .
O'Donnell, 692 F.2d 968 (4th Cir. 1982); Barnes v.
Whelan, 689 F.2d 198 (D.C. Cir. 1982); In re Goeb, 675
F.2d 1886 (9th Cir. 1982); In re Rimgale, 669 F.2d 426
(7th Cir. 1982).

The courtsin al these opinions refuse to adopt a per se
rule that a debtor’ s failure to make subgtantia repayments
demondtrates lack of good faith:

Congress has nowhere in the statute provided a
definition of the term “good faith.” The legidative history
issmilarly dlent onthepoint. . . .

... [H]ad Congressintended that such repayment be a
condition precedent to confirmation of al Chapter 13 plans
it could have explicitly so stated. . . . Congressdid in fact
explicitly set aminimum repayment level for unsecured
creditorsin sec. 1825[ (8)(4) ], but that limit is not one
requiring subgtantia repayment in every plan. . . .

Deansv. O’'Donndl, 692 F.2d at 969-71. See In re Goeb,
675 F.2d at 1388.

In three of these opinions, circuit courts found the
generd parameters of the meaning of “good faith” ina
widely accepted definition of the term asit was employed
in chapter 11 of the old Bankruptcy Act:

A comprehengve definition of good faith is not
practicad. Broadly spesking, the basc inquiry should
be whether or not under the circumstances of the
case there has been an abuse of the provisions,

purpose or spirit of [the chapter] in the proposal.

9 Collier on Bankruptcy 1920 at 319 (14th ed. 1978);
cdtedin Inre Estus, 695 F.2d at 316; Deansv. O’ Donnell,



692 F.2d at 972; Inre Rimgale, 669 F.2d at 431. . . .

The courts have eaborated upon this basic inquiry noted
by Collier. In compiling factors to be considered by
bankruptcy courts in their determinations of debtors good
fath, the Eighth Circuit added to alist dready provided by
the ditrict court in the present case. The district court had
correctly declared that a bankruptcy court must consider
but not be limited to the following:

(1) the amount of the debtor’ sincome from all
SOUrces,

(2) the living expenses of the debtor and his
dependants,

(3) the amount of attorney’ s fees,

(4) the probable or expected duration of the debtor’s
Chapter 13 plan;

(5) the mativations of the debtor and his Sincerity in
seeking relief under the provisons of Chapter 13,
(6) the debtor’ s degree of effort;

(7) the debtor’ s ability to earn and the likelihood of
fluctuation in hisearnings,

(8) specid circumstances such asinordinate medical
expense]

(9) the frequency with which the debtor has sought
relief under the Bankruptcy Reform Act and its
predecessors,

(10) the circumstances under which the debtor has
contracted his debts and his demonsirated bona
fides, or lack of same, in dedling with his creditors,
(12) the burden which the plan’s adminigtration
would place on the trustee.

12 B.R. a 659. The Eighth Circuit court amplified the tenth
factor, sating that the bankruptcy court should consider the extent
to which the cdlams are modified and the extent of preferentia
treatment among classes of creditors. Inre Estus, 695 F.2d at
317. All but one of the circuits note that substantidity of the
repayment to the unsecured creditors should be one of the factors
congdered. InreEstus, 695 F.2d at 317; Deansv. O’ Donnell,



692 F.2d at 972; in re Goeb, 675 F.2d at 1890; In re Rimgale, 669
F.2d at 432.

Likethe court in In re Estus, we do wish to note that other
factors or exceptiond circumstances may support a finding of
good faith, even though a debtor has proposed no or only nomina
repayment to unsecured creditors.

The Eighth Circuit court so added to the list consderation of the type
of debt to be discharged and whether such debt would be nondischargeable
under chapter 7. ... Thisisyet another factor to which bankruptcy courts
should be dert.
702 F.2d at 888-89.
The Court will now gpply the Kitchens factorsto the factsin the case at bar.

1. Amount Of Debtor’s Income From All Sources.

Debtor has afull-time job and a part-time job. Her total monthly take-home pay
is$2,543. Debtor's monthly living expenses are $2,292. Thus Debtor has excess
income of $251. Debtor proposes to pay $125 of her excessincomeinto her Chapter
13 plan. Debtor’s budget is very conservative showing nothing for medica and dental
expenses, home maintenance, recreation, or entertainment. The Court is persuaded that
Debtor, during the four year term of her Chapter 13 plan, will have expenses not
contemplated in her budget. The Court is persuaded that Debtor’s monthly Chapter 13
plan payment of $125 is payment of her disposable income. The additional $126 will

be needed to pay unbudgeted and reasonably necessary expenses for her maintenance or

support.
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2. Living Expenses

Debtor’ s living expenses st forth in her budget are very conservative. Debtor
will have to sacrifice in order to pay her living expenses and make her plan payments. 3.

Amount Of Attorney’s Fees

Debtor’ s attorney has agreed to represent Debtor for $1,250. Thisis $100 more
than the regularly awarded fee of $1,150 for a Chapter 13 case by this Court. Debtor’'s
attorney has expended much more atorney time than would be needed in aroutine case.
The Court is persuaded that the attorney’ s fee is reasonable for the attorney services
rendered in Debtor’s case.

4. Probable Or Expected Duration Of Debtor’s Chapter 13 Plan

The maximum term for a Chapter 13 plan isfiveyears. 11 U.SC.A. § 1322(d)
(West Supp. 2003). The term of Debtor’s planisfour years. Thisis one year longer
than the required three years for the disposable income test.

5. Mativation and Sincerity of Debtor in Filing Chapter 13 Case

Debtor filed for Chapter 13 relief to save her resdence. Debtor’s daughter lives
with her in the residence. One of the primary reasons why Congress created Chapter 13
of the Bankruptcy Code was to afford debtors an opportunity to save their resdences.
Debtor filed her Chapter 13 case just one month after Objectors obtained their state
court judgment. Debtor made no payments on this obligation before she filed for
bankruptcy relief.

6. Degree Of Debtor’s Effort
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Debtor isworking two jobs. Her budget shows no luxury expenses and contains
only expenses needed for her maintenance or support. Debtor will have to sacrificein
order to pay her living expenses and make her plan payments for four years.

7. Debtor's Ability To Earn

Debtor isworking two jobs. Thereis no evidence that Debtor’ s employment will
change or that her income will increase.

8. Specid Circumstances Such As Incidenta Medica Expense

Debtor’s Chapter 13 filing is an attempt by her to save her resdence.

9. Prior Bankruptcy Filings

Thisisthefirst case filed by Debtor under the Bankruptcy Code.

10. Circumstances Under Which Debtor Contracted Her Debts And Her Demonstrated

BonaFides, Or Lack Of Same, In Dedling With Her Creditors

There is no question that Debtor breached her fiduciary duty when she was
serving as executrix of her father's estate. She received more than her share of her
father’s estate. Objectors received less than their shares. The Superior Court awarded
Objectors actua damages, punitive damages, and attorney’ s fees.

Collier on Bankruptcy states:

Only if there has been a showing of serious debtor misconduct or abuse
should a chapter 13 plan be found lacking in good faith. In examining
whether there has been a serious abuse of the Code, however, many courts
have continued to use the fact-sendtive “dl of the circumstances’ type of
analysis developed by the appellate courts prior to the 1984 amendments.
Thus, for example, whileit is not automaticaly bad faith to seek
discharge in chapter 13 debts which were not discharged in a prior chapter

12



7 case, in particular cases additional circumstances may warrant afinding
that the plan is not filed in good faith.

8 Callier on Bankruptcy 1 1325.04 [1] (15th ed. rev. 2003).

In Mason v. Young, (Inre Young),® the Tenth Circuit Court of Appeds Sated:

The policy of dlowing afresh start does not license debtorsto lightly rid
themselves of the burden of their indebtedness without an honest attempt
at repayment. Y et neither does that policy compel debtors, in Dickensian
fashion, to labor for the rest of thar lives under the crushing weight of
gigantic debt; under our law, the world is not to be made a debtor’ s prison
by alifelong sentence of penury.

237 F.3d at 1178.

11. Burden Which The Plan’s Administration Would Place On Trustee

Thereis no showing that administration of Debtor’s Chapter 13 plan would place

aburden on the Chapter 13 trustee.

The facts and legd issuesin the case at bar are smilar to thosein In re Davis.*°
In that case the Chapter 7 debtor obtained a power of attorney to handle the financia
affars of her incompetent father. The debtor began using her father’ s funds and “ good
name’ for her persona benefit. The debtor admitted that she “did wrong”. The debtor’s
total obligations to her father probably exceeded $100,000. The debtor filed for

bankruptcy relief amost immediately after her Sster was gppointed legd guardian for

9237 F.3d 1168 (10th Cir. 2001).
10 |n re Davis, Ch. 13, Case No. 98-52127 (Bankr., Oct. 16, 1998)(Hershner, J.).
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therr father.

The debtor, through her Chapter 13 plan, proposed to cure an arrearage on her
residence and to pay a maximum dividend of twenty percent to unsecured creditors,
including the obligations to her father. The debtor proposed to pay al of her disposable
income into her Chapter 13 plan. The plan’s term was five years which is the maximum
alowed by the Bankruptcy Code. The Court confirmed the debtor’ s Chapter 13 plan,
noting that the payments fairly reflected the debtor’ s ability to pay and would impose a
hardship over the term of the plan.

The Chapter 13 trustee contended that confirmation would alow the debtor to
carry out her scheme to defraud her father. The Court noted that the debtor testified
under oath that she wrongfully took funds from her father when he was incompetent.
The Court noted that the debtor’ s bankruptcy would not stay the commencement or
continuation of acrimina action or proceeding against the debtor and that a debt for
restitution included in a crimina sentence would be nondischargeable under Chapter 13.

In Shell Qil v. Wadron (In re Waldron),** the Eleventh Circuit Court of Appeds

Stated:

The Bankruptcy Code expressy provides that a bankruptcy court
may not confirm a Chapter 13 plan unless “the plan has been
proposed in good faith and not by any means forbidden by law.” 11
U.S.C. 81325(a)(3) (1982). Indeed, “the ‘good faith’ requirement
of § 1325(a) isthe only safety vave available through which plans

11785 F. 2d 936 (11th Cir.), cert. dismissed, 478 U.S. 1028, 106 S. Ct. 3343,
92 L. Ed. 2d 763 (1986).
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785 F. 2d at 939.

attempting to twist the law to maevolent ends may be cast out.
The good faith test should be used accordingly.” InrelLed, 7
Bankr. 245, 248 (Bankr. D. Colo. 1980).

The circuit court also sated:

785 F. 2d at 941.

We hold that with section 1325(a)(3) Congress intended to
provide bankruptcy courts with a discretionary meansto preserve
the bankruptcy process for itsintended purpose. Accordingly,
whenever a Chapter 13 petition gppears to be tainted with a
questionable purposg, it isincumbent upon the bankruptcy courts
to examine and question the debtor’s motives. If the court
discovers unmistakable manifestations of bad faith, aswe do here,
confirmation must be denied.

Unmistakable manifestations of bad faith need not be based upon
afinding of actud fraud, requiring proof of malice, scienter or an
intent to defraud. We smply require that the bankruptcy courts
preserve the integrity of the bankruptcy process by refusing to
condone its abuse.

The cornerstone of the bankruptcy courts has aways been the
doing of equity. The protections and forgiveness inherent in the
bankruptcy laws surdly require conduct consistent with the
concepts of basic honesty. Good faith or basic honesty isthe very
antithes's of atempting to circumvent alegd obligation through a
technicdity of the law.

Turning to the case at bar, the Court does not condone Debtor’ s conduct that

resulted in the entry of ajudgment againgt her by the sate court. Debtor clearly made

serious errors while serving as executrix of her father’s etate. Still, the Court is not

persuaded that her conduct was so abusive that confirmation of her Chapter 13 plan
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should be denied. The Court, from the evidence presented, does not find that Debtor
had an evil intent to harm Objectors.

Objectors dso argue that Debtor failed to disclose dl her assets. Debtor owned
acemetery lot that was not listed in her bankruptcy schedules. Debtor testified that she
forgot she owned the cemetery lot. The cemetery lot has now been disclosed to the
Chapter 13 trustee. The Court is persuaded that Debtor honestly forgot about the
cemetery lot. Since it has now been disclosed, Debtor’s oversight should not bar
confirmation.

The Chapter 13 trustee origindly objected to confirmation of Debtor’s Chapter
13 plan. The Chapter 13 trustee withdrew her objection when Debtor extended the term
of her Chapter 13 plan from three yearsto four years. The Chapter 13 trustee now
recommends confirmation of Debtor’s modified Chapter 13 plan.

The Court is mindful of the strained fedings between the Objectors and Debtor.
Still the Court is persuaded that Debtor is proposing her Chapter 13 plan in good faith
to save her residence, and to ded with her obligations as permitted by the Bankruptcy
Code.

An order in accordance with this memorandum opinion will be entered this date.

DATED this 28th day of April, 2004.

ROBERT F. HERSHNER, JR.
Chief Judge
United States Bankruptcy Court
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