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VEMORANDUM OPI NI ON

Col unmbus Bank and Trust Conpany, Plaintiff, filed on
March 7, 2000, its Plaintiff’s Motion to Anend Conplaint to
Determ ne Di schargeability of Debt and Objecting to Di scharge.
Richard J. Denzik and Patricia C Denzik, Defendants, filed on
March 23, 2000, their response. The Court, having considered
the notion, the response, and the argunments of counsel, now
publ i shes this menorandum opi ni on.

Def endants filed a joint petition under Chapter 7 of
t he Bankruptcy Code on May 15, 1998. The bar date to file a
conpl aint objecting to discharge or to file a conpl aint
objecting to the dischargeability of a debt was, by order of
this Court, extended until Novenber 2, 1998. Thus, the bar
date for filing conplaints was Novenber 2, 1998. See Fed. R
Bankr. P. 4004(a); 4007(c).

Plaintiff is a judgnent creditor of Richard DenziKk.
Plaintiff filed on Novenber 2, 1998, its Conplaint to
Determ ne Di schargeability of Debt and Objecting to Di scharge.
Defendants filed a response on Decenber 9, 1998.

Plaintiff, in its conplaint, contends that (1)
Defendants, with the intent to hinder, delay, or defraud, set
up a real estate business in Patricia Denzik’s nane in order

to transfer, renove, or conceal certain property; (2)



Def endants nade a fal se oath or account by understating the
val ue of their personal property; (3) Defendants failed to
explain the dramati c decrease in R chard Denzik’s incone; (4)
Def endants failed to explain the relationship between the
anount of their unsecured obligations and the value of their
assets; (5) Defendants caused a willful and malicious injury
to Plaintiff; and (6) Ri chard Denzik published fal se financi al
statenments upon which Plaintiff reasonably relied.

Plaintiff, in Counts 1, 2, and 3 of its conplaint,
contends that Defendants’ discharge should be deni ed under
section 727(a)(2), (4)(A), and (5) of the Bankruptcy Code.!?
Plaintiff contends, in Counts 4 and 5, that certain
obligations owed to Plaintiff are nondi schargeabl e under
section 523(a)(2)(B) and (6) of the Bankruptcy Code.?2

Plaintiff, inits notion to anend its conplaint,
“seeks to anmend its Conplaint by nore specifically setting
forth facts it has | earned through discovery conducted in this
case which Plaintiff contends suppl enents and supports various

counts set forth in its original conplaint.” Plaintiff’'s

Mbtion to Arend Conplaint to Deternine Dischargeability of

Debt and Objecting to D scharge, paragraph 4 (filed March 7,

2000) .

111 US.C A § 727(a)(2), (4)(A), (5) (West 1993).
211 U.S.C. A § 523(a)(2)(B), (6) (West 1993).
3



Plaintiff, in its anmended conplaint, seeks to add a
new Count 6, which contends that Defendants’ discharge should
be deni ed under section 727(a)(3) of the Bankruptcy Code.?

Plaintiff’s notion to anmend its conplaint was filed
after the bar date to file a conplaint objecting to discharge
or to file a conplaint objecting to dischargeability of a
debt. See Fed. R Bankr. P. 4004(a); 4007(c). Thus,
Plaintiff’s anended conplaint, to be tinmely, nust relate back
to the filing of Plaintiff’s original conplaint. Federal
Rul es of Civil Procedure 15(c)(2),* applicable to this
adversary proceedi ng,® provides:

Rul e 15. Anended and Suppl enment al
Pl eadi ngs

(c) Relation Back of Amendnents. An
anendnent of a pleading relates back to
the date of the original pleading when

(2) the claimor defense asserted
in the anmended pl eadi ng arose out of
t he conduct, transaction, or
occurrence set forth or attenpted to
be set forth in the origina
pl eadi ng, or

Fed. R Gv. P. 15(c)(2).

211 US. CA 8§ 727(a)(3) (West 1993).
“ Fed. R Cv. P. 15(c)(2).
5> Fed. R Bankr. P. 7015.



In Moore v. Baker® the Eleventh Circuit Court of

Appeal s st at ed:

Leave to anmend a conplaint “shall be
freely given when justice so requires.”
Fed. R Cv. P. 15(a). Wile a decision
whether to grant leave to anend is clearly
within the discretion of the district
court, a justifying reason nust be
apparent for denial of a notion to anend.
In the instant case, the | ower court
denied | eave to anend on the ground that
the newly asserted claimwas barred by the
applicable statute of limtations and that
all ow ng the anendnment woul d, therefore,
be futile. If correct, the district
court’s rationale would be sufficient to
support a denial of |eave to anmend the
conpl ai nt.

The critical issue in Rule 15(c)
detern1nat|ons i s whether the original
conpl ai nt gave notice to the defendant of
t he cl ai m now bei ng asserted.

989 F.2d at 1131.

“Thus, anmendnents that do no nore than restate the
original claimwith greater particularity or anplify the
details of the transaction alleged in the precedi ng pl eadi ng
fall within Rule 15(c). But, if the alteration of the
original statenent is so substantial that it cannot be said
t hat defendant was gi ven adequate notice of the conduct,
transaction, or occurrence that fornms the basis of the claim

or defense, then the anmendnent will not relate back and will

be tinme barred if the [imtations period has expired.” 6A

6 989 F.2d 1129 (11" Gir. 1993).
5



Charles Alan Wight, Arthur R MIller & Mary Kay Kane, Federal

Practice and Procedure, Cv. 2d 8§ 1497 at 74-79 (1990).

In Terra International, Inc. v. Helns (In re Helns)’

the creditor filed a tinely conplaint to determ ne the

di schargeability of a debt under section 523(a)(2)(B) of the
Bankruptcy Code. The creditor filed an anmended conpl ai nt
after the bar date. |In the anended conplaint, the creditor
contended that the debtor’s obligation was nondi schargeabl e
under section 523(a)(2)(A) based upon the sanme facts that were
alleged in the original conplaint. This Court allowed this
part of the amended conplaint. The creditor, in its anmended
conplaint, also contended that the debtor’s obligation was
nondi schar geabl e under section 523(a)(4) based upon additi onal
facts that were not alleged in the original conplaint. This
Court did not allowthis part of the anended conplaint. This
Court noted that the creditor was asserting a new cause of
action through additional factual allegations.

See generally Hunt v. Anmerican Bank & Trust Co. of

Bat on Rouge Louisiana, 783 F.2d 1011, 1014 (11th Cir. 1986)

(anmended conpl ai nt asserting a separate incident of fraud did
not relate back to date of original conplaint).
The Court is persuaded that Plaintiff’s anended

conplaint as to Counts 1, 2, 3, and 5 should be all owed.

" Ch. 7 Case No. 96-60356, Adv. No. 96-6026 (Bankr. M D.
Ga. July 3, 1997) (Laney, J.).



Plaintiff is asserting additional factual allegations in
support of the sane causes of action asserted in its original
conpl ai nt.

The Court is not persuaded that Plaintiff’s anmended
conpl ai nt which seeks to add a new Count 6 should be all owed.
In Count 6, Plaintiff contends that, during discovery,

Def endants failed to produce certain bank statenents, cancel ed
checks, check registers, and deposit receipts. Plaintiff
contends that Defendants’ discharge should be deni ed under
section 727(a)(3) because Defendants conceal ed, destroyed, or
failed to keep or preserve information concerning their
financial condition. None of these factual allegations nor
any such cause of action under section 727(a)(3) was asserted
in the original conplaint. This is a substantial alteration
of the original conplaint which does not relate back and thus
is barred by the bar date.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 15'" day of June, 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court



