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VEMORANDUM OPI NI ON

Ernest V. Harris, Chapter 7 Trustee, filed on March
13, 2000, an Objection to Amended C ai mof Exenptions. A
hearing was held on May 11, 2000. The Court, having
considered the record and the argunents of counsel, now
publ i shes this menorandum opi ni on.

Kalista Sorrow is the daughter of Tracy S. Sorrow
and Peggy L. Sorrow, Debtors. Kalista Sorrow was injured in
an autonobile accident allegedly caused by the negligence of
Wl liam Joshua Cartl edge. Substantial nedical expenses were
incurred in treating Kalista Sorrow s injuries. Kalista
Sorrow was a mnor at the time of the accident, which occurred
in Novenber of 1997.

On March 11, 1999, the Hospital Authority of C arke
County, Ceorgia, filed a hospital lien in the anmount of
$17,663.75 for the care and treatnment it provided to Kalista
Sorrow. !

Debtors filed a petition under Chapter 7 of the
Bankruptcy Code on March 29, 1999. |In their bankruptcy

schedul es, Debtors listed $37,351 in unsecured obligations.

1 See OC. G A 8 44-14-470 (Supp. 1999). A hospital has
a lien on all causes of action held by the injured party
against the tort feasor. The lien attaches at the nonent the
injured party receives treatnment by the hospital. See Macon-
Bi bb County Hospital Authority v. National Union Fire
| nsurance Co., 793 F. Supp. 321 (MD. Ga. 1992).
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Most of Debtors’ obligations arose fromtheir daughter’s

medi cal expenses. Debtors did not schedul e any secured or
priority obligations. The Court entered an order on July 12,
1999, granting Debtors a discharge under section 727 of the
Bankruptcy Code. Kalista Sorrow reached the age of eighteen
in July of 1999.

Trustee is the duly appointed Chapter 7 trustee of
Debtors’ bankruptcy estates. Trustee filed a conpl aint
against M. Cartledge to recover, on behalf of the bankruptcy
estate, the nedical expenses incurred in treating Kalista
Sorrow s injuries. M. Cartledge, or his insurance conpany,
agreed to pay $22,500 to settle Trustee's conplaint. The
Court entered an order on July 19, 2000, approving the
settl enment.

Debtors filed on March 13, 2000, amendnents to their
bankruptcy schedules. In their anmended schedul e of personal
property, Debtors |list a personal injury claimin the anount
of $100, 000 against M. Cartledge. Debtors assert that they
believe that the personal injury claimbelongs to their
daughter, Kalista Sorrow, but that Debtors have been
“informed” that Debtors may own the cause of action

In their amended schedul e of property clainmed as
exenpt, Debtors seek to exenpt a total of $25,000 of the

personal injury claim Debtors contend that they can exenpt



$10, 000 under Ceorgia's “wild card exenption”? and $15, 000
under Georgia's personal injury exenption.?

“The State of Georgia has ‘opted out’ of the federal
exenptions provisions. OC GA 8 44-13-100(b).” Inre
Wllianms, 197 B.R 398, 402 (Bankr. MD. Ga. 1996).

The Georgia Code provides, in relevant part, as
fol |l ows:

44-13-100. Exenptions for purposes of
bankruptcy and intestate
i nsol vent est ates.

(a) Inlieu of the exenption provided in
Code Section 44-13-1, any debtor who is a
nat ural person may exenpt, pursuant to this
article, for purposes of bankruptcy, the
foll ow ng property:

(1) The debtor’s aggregate interest,
not to exceed $5,000.00 in value, in real
property or personal property that the
debtor or a dependent of the debtor uses
as a residence, in a cooperative that owns
property that the debtor or a dependent of
t he debtor uses as a residence, or in a
burial plot for the debtor or a dependent
of the debtor;

(6) The debtor’s aggregate interest,
not to exceed $400.00 in val ue plus any
unused anmount of the exenption provided
under paragraph (1) of this subsection, in
any property;

2 0C.GA § 44-13-100(a)(6) (Supp. 1999).
3 0C.GA § 44-13-100(a)(11)(D) (Supp. 1999).
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(11) The debtor’s right to receive, or
property that is traceable to:

(D) A paynent, not to exceed
$7,500. 00, on account of personal
bodily injury, not including pain and
suffering or conpensation for actual
pecuniary | oss, of the debtor or an
i ndi vi dual of whom the debtor is a
dependent; or

OC GA 8§ 44-13-100(a)(1), (6), (11)(D (Supp. 1999).
Trustee has the burden of proving that Debtors’
exenptions are not properly clained. Fed. R Bankr. P
4003(c) .
“No property can be exenpted (and thereby
i muni zed), however, unless it first falls within the
bankruptcy estate. Section 522(b) provides that the debtor
may exenpt certain property ‘fromproperty of the estate’;
obviously, then, an interest that is not possessed by the

estate cannot be exenpted.” Ownen v. Owen, 500 U. S. 305, 111

S. Ct. 1833, 1835, 114 L. Ed. 2d 350 (1991).

In Cotton States Mutual | nsurance Co. v. Crosby, the

Georgia Court of Appeals stated:*

Georgia law gives the injured child her right
to damages for her injuries including punitive
damages, but a parent’s right to sue for his
own benefit for a tort to a mnor child is
limted to a suit for |loss of services and
necessary expenses caused by the child s

4149 G. App. 450, 254 S. E.2d 485, rev'd in part on
ot her grounds, 244 Ga. 456, 260 S.E. 2d 860 (1979).
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injuries. There is no independent right of
action available to a parent who is not present
at an incident in which his child is injured by
t he negligence of another.
254 S. E. 2d at 487.
In the case at bar, Debtors’ daughter, Kalista
Sorrow, was injured in an autonobile accident. Under Ceorgia
| aw, the personal injury claimbelongs to Kalista Sorrow.
Debtors did not suffer any personal injury and have no
personal injury claimto exenpt. The Court is persuaded that

Debtors’ exenptions are not properly clainmed and that

Trustee’s objection shoul d be sustai ned.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 9'" day of August, 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court



