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MVEMORANDUM OPI NI ON

On Decenber 13, 2000, the court held a hearing on cross
nmotions for summary judgnent regarding Plaintiff/Trustee' s
(“Trustee”) conplaint to avoid preferential transfer and notion
of American Honda Finance Corporation (“Defendant”) for relief
from stay. The parties filed briefs, response briefs, and
Def endant filed a supplenental brief. At the conclusion of the
hearing, the court took the matter under advi senent and announced
that it would allow the parties to submt letter briefs

di scussing the Alabama |aw pertaining to the release of a



security interest. After considering the parties’ briefs as well
as the applicable statutory and case law, the court wll deny
Trustee’s notion for sunmary judgnment, grant Defendant’s notion
for summary judgnent, and conditionally deny Defendant’s notion

for relief fromthe stay.

FACTS

On February 24, 1998, Debtor entered into a retail
install ment contract and security agreenent with Defendant to
purchase a 1998 Honda Accord. (“Honda”). Defendant perfectedits
security interest in the vehicle by applying for and receiving a
certificate of title from the Al abama Departnent of Revenue
(“DOR’) reflecting AHFC as |ienhol der.

Sonetinme prior to October 1, 1999, Defendant executed a lien
release on the certificate of title and mailed it to Debtor.
This was an apparent error by Defendant. The parties have
stipulated that at the tinme the lien release was signed on the
title and mailed to Debtor, the debt owed to Defendant had not
been sati sfi ed. The parties have also stipulated that once
Debtor received the certificate of title from Defendant, Debtor
did not forward it to the DOR. Therefore, the DOR never issued
a new certificate of title indicating that the lien had been
rel eased. After realizing its apparent error, Defendant applied

for a replacenent title which was i ssued by the DOR on Cctober 1,



1999.1

On Novenber 10, 1999, Debtor filed his voluntary petition
under Chapter 13 of the Bankruptcy Code. In his schedul es,
Debtor |listed Defendant as an unsecured creditor holding a
$21,000.00 claim (Doc. No. 9, Sch. F). However, on Decenber 2,
1999, Defendant filed a proof of claim for the anount of
$21, 721. 94 which Defendant alleged as secured. On April 24,
2000, the court confirnmed Debtor’s plan proposing a dividend of
$16,698. 00 to general, unsecured creditors.

On July 20, 2000, Trustee filed the current adversary
pr oceedi ng. In her conplaint, Trustee asserts that Defendant
released its lien on the Honda when it mailed the certificate of
title to Debtor at which tinme Defendant becane unperfected.
Accordi ngly, Defendant’s application and recei pt of the COctober
1, 1999 replacenent certificate of title is an attenpt at
perfection. Because this occurred within ninety days of Debtor’s
filing, Trustee maintains that a preferential transfer has taken
pl ace which is subject to avoi dance.

Rel yi ng on Al abama | aw and t he | anguage shown on the face of
the replacenent title, Defendant asserts that its |ien was never

rel eased, thus the replacenent title did not re-perfect the lien.

Yon its face, the certificate of title read, “This is a repl acenment
certificate of title and may be subject to the rights of a person under
the original certificate/no transfer of ownership involved.

(A aimNo. 0001).



Def endant maintains that its security interest in the Honda was,
at all tinmes, perfected because the public records with State of
Al abama never refl ected otherwi se. Defendant al so answered with

a counterclaimfor relief fromthe automatic stay. (Doc. No. 4).

DI SCUSSI ON

In dealing with cross notions for summary judgnent in a
contested matter, Federal Rule of Bankruptcy Procedure 9014
i ncor porates Federal Rul e of Bankruptcy Procedure 7056, which in
turn incorporates Federal Rule of G vil Procedure 56. Sunmary
judgnent is proper “if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genui ne i ssue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law” FebDR Qv. P. 56(c). In their briefs, the
parties agree that the material facts are not in dispute.

The issue before the court is whether Trustee nmay avoid
Def endant’s security interest either as a voidable preference
under 8 547(b) of the Code or by utilizing the “strong arni
powers set out in 8 544 of the Code. At the onset, the court
notes that the parties have stipulated that Defendant was
originally perfected. Therefore, regardl ess of whether § 547(b)
or 8 544 is applied, the underlying issue is whether Defendant

effectuated a lien release by signing a release on the



certificate of title and mailing the title to Debtor who never
forwarded the title to the DOR These facts present an i ssue of
first inpression under Al abama | aw, and no cases on this precise
poi nt have been found.

Section 32-8-64(a) of the Al abanma Code governs the issue of
the release of a security interest in an autonpbile.? After
conducting a plain reading of 8 32-8-64(a), the court finds that
three steps nust be conpleted in order for a lien release to be
effective: (1) execution of a release on the certificate; (2)
delivery of the certificate to the next |ienhol der or owner; and
(3) delivery of the certificate to the DOR by the next |ienhol der
or owner. Mbreover, given the beginning | anguage of the statute,
“[u] pon satisfaction of the security interest . . .,” the court
finds that the satisfaction of the lienis a prerequisite for a

rel ease to be valid. See Ceneral Electric Capital Corp. V.

Spring Gove Transport, Inc. (Inre Spring Gove Transport, Inc.,

202 B. R 862, 866 (Bankr. E.D. Va. 1996) (di stingui shing Al a. Code
§ 32-8-64(a) fromVirginialaw). Therefore, because the |lien was

not satisfied and the final step of delivery to the DOR was not

2 Ala. Code § 32-8-64(a) provides, in pertinent part:

Upon the satisfaction of a security interest in a vehicle for
which the certificate of title is in possession of the |ienhol der
he shall, within 10 days after demand execute a release of his
security interest, in the space provided . . . and mail or deliver
the certificate and release to the next |einholder naned therein,
or, if none, to the owmer. . . . The owner . . . shall pronptly
cause the certificate and release to be mailed or delivered to the
departnent, which shall release |leinholder’s rights on the
certificate or issue a new certificate
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conpl eted, the court finds that Defendant did not effectively
release its security interest in the Honda.

This holding is consistent with the reasoning of the only
ot her case found interpreting this statute which is cited by the

parties. See Southtrust Bank, N.A v. Toffel (In re Blackerby),

53 B.R 649 (Bankr. N.D. Al. 1985). Decided on facts different

fromthe present case, the court in In re Blackerby held that a

bank did not effectively release its security interest sinply by
m stakenly noting a release on the certificate of title. [d. at
653. The court reasoned that its holding was consistent with
“the purposes underlying the Al abama UniformCertificate of Title
and Antitheft Act one of which is to provide a neans for
interested parties to ascertain essential information concerning
title to vehicles.” 1d. at 654. To this end, the court further
expl ai ned that even though the face of the title reflected a
rel ease, the DOR s records reflected the existence of a valid
lien. Likew sein the present case, the DOR s records refl ected,
at all times, avalidlien. Therefore, the court finds that AHFC
did not effectuate a release of its security interest.

The court notes that the Bl ackerby court stated that a |lien
is effectively released once a rel ease has been executed on the
title and nailed to the owner. Id. at 653-54. Thi s
determ nation appears to indicate that the third step, mailing to
the DOR, is not required for a release. However, that
determ nati on was not necessary to that court’s decision because

-6-



those facts were not before that court. Furthernore, as the

court inlnre Spring Gove Transport pointed out, it was inplied

in the determi nation made by the Blackerby court that the lien

had been sati sfi ed. In re Spring G ove Transport, 202 B.R at

866. Because Defendant’s lien was not satisfied in this case,
the determnation made by the court in Blackerby is not
appl i cabl e.

As to the replacenent certificate of title i ssued on Cctober
1, 1999, the court finds that this is not relevant. Because
there was never a rel ease of the security interest, Defendant was
never unperfected. Furthernore, the mandatory | anguage on the
face of the replacenent title further supports the conclusion
that in the absence of an effective lien release, the title is
“. . . subject to the rights of a person under the origina

certificate.” Ala. Code 8§ 32-8-43(a)(2000).

CONCLUSI ON

Def endant’ s security interest in the Honda was perfected on
the date that Debtor filed his petition. Therefore, the court
finds that Trustee cannot avoid Defendant’s |ien under her
“strong arnf powers in 8 544(a)(1l). Based on the facts in this
case and applicable A abama law, there was no tine at which a
hypot hetical judgnent lien creditor could have held an interest

superior to that of Defendant. WMbreover, because there was no



transfer at all, Trustee has not net her burden of proving an
avoi dable transfer under 8 547(g). Therefore, Trustee cannot
avoi d Defendant’s lien under 8§ 544(a)(1) or (2). Accordingly,
the court will deny Trustee's notion for summary judgnent and
will grant Defendant’s notion for summary judgnent.

Because Debtor’s Chapter 13 plan was confirnmed treating
Def endant as unsecured, the court will direct Debtor within 20
days to file a nodification to his Chapter 13 plan to deal wth
the collateral of Defendant. |If no such nodification is tinely
filed, relief from the automatic stay wll be granted to
Def endant upon subm ssion of an affidavit and proposed order.

An order in accordance with this Menorandum Opi nion w |l be
ent er ed.

DATED thi s day of May, 2001.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDCGE



